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JOHN PHILPOT CURRAN. 


By CLaupE G. Bowers. 


HE great advocate is embodied Justice. 
He stands between passion and reason, 
prejudice and innocence — and in the clear, 
pure tongue of truth directs the investiga- 
tion for facts. Erskine pleading the cause 
of unlicensed printing, Mackintosh defending 
the liberty of utterance, Hamilton asserting 
the integrity of property over the passion 
of revolutionary hatred, Chauveau Lagarde, 
within the certain shadow of the guillotine, 
appealing to French honor in behalf of. his 
beautiful queen, and Labori rising superior 
to his country as the mountain rears its head 
above the plain — these are among the 
heroic pictures of the world. 

Perhaps, in all the history of the British 
judiciary, there never was a time when a pa- 
triotic advocate could give more and receive 
less, than during the period of Irish coercion, 
about the latter part of the last and the first 
of the present century. The intelligence 
and patriotism of Ireland beginning to rebel 
against the insufferable yoke of foreign dom- 
ination, the English government attempted 
to quiet the murmurs through the intimida- 
tion of a harsh domestic policy. Brutal, 
therefore, as were her measures in every de- 
partment of the state, the culmination of all 
the intolerable perfidy was reached, no doubt, 
in the management of her judiciary. It is 
doubtful if, in all the history of the world, 
there has been a baser travesty of justice 
than that which characterized the Irish state 
trial in the latter days of the last century — 
atravesty which borrowed meanness from the 
hypocrisy which accompanied it. Officers of 
state, solemnly sworn to the administration 





of English justice, were black with the ver- 
min of venality and crime. The whole fabric 
of the judiciary was as rotten as the princi- 
ples of Castlereagh and his minions. Medi- 
ocrity was dignified by a polluted ermine; 
courts of inquiry were transformed, under 
the leer of a degraded ministry, into inquisi- 
tions; while men reasoned with threats, and 
convinced with powder. The fiercest bully 
became the greatest jurist, and the meanest 
informer, the purest patriot. Genius sacri- 
ficed itself to Power and Peace, since Plunket, 
with an eloquence as rare as it was servile, 
scattered flowers in the path of his country’s 
betrayers. Honor abdicated the bench and 
ascended the scaffold. The courts became 
farces more ludicrous than the French sense 
of honor. 
of which rested the life of a man, the happi- 
ness of a family, and the honor of a nation, 
were instituted in the morning and concluded 
at midnight. Short however, as was the 
period of torture, enough of injustice was 
crowded between the daybreak and the 
candlelight, to cast a shadow over the whole 
history of British justice. Truth was sup- 
pressed as treasonable, and falsehood ac- 
cepted as gospel, as it fell from the lips of 
men notoriously criminal and hopelessly de- 
based. Prisoners were presumed to be guilty 
until they proved themselves innocent. One 
man alone, regardless of character, was suffi- 
cient to convict a fellow-man, and hand him 
to the hangman. That one man, bearing 
the proud title of informer, was a sort of 
animal too foul for description, who, playing 
the friend and turning the spy, delivered his 
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country’s friends to the noose of his coun- | 


try’s enemies. Judges were prosecutors. 
Juries were either bought by gold or in- 
timidated by power. In some instances, as 
in the case of Orr, whiskey was introduced 
into the jury-room and verdicts of death 
were. written while in a state of semi-sensi- 
bility. During the progress of the farcical 
trial, armed troops were stationed within the 
court to intimidate, if possible, the juror and 
advocate, while the galleries were ofttimes 
packed with drunken ruffians, who howled 
maledictions upon the head of the prisoner 
and his counsel. 

At this period, when the purest of patriots 
were targets for accusation, one man stood 
forth from the body of the bar and, with an 
eloquence that was as commanding then as 
it is immortal now, plead the cause of Ire- 
land, in the courts, as brilliantly as ever did 
Grattan in parliament or O’Connell on the 
hustings— John Philpot Curran. 

I have before me a copy of his picture, 
painted by Sir T. Lawrence. It is a picture 
of animation. Those splendid eyes, clear, 
sharp, yet beautiful and generous, dancing 
on the verge of every passion, the coal-black 
hair, half. covering the noble forehead with 
rebellious locks, the sweet poetic mouth, the 
mirth-provoking brows, all speak .of elo- 
quence. 


of his life were spent meandering about the 
streets of the uncouth village of Newmarket. 


By his marked superiority to his playmates, | 


he early attracted the attention of the resi- 
dent minister, who drilled him in the classics, 


and furnished the necessary material aid | 
with which to enter Trinity College, Dublin. | 
Devoting himself while there to the classics 


and metaphysics, with an occasional mid- 
night orgy at the shrine of Bacchus, he 


graduated in his twenty-third year, and im- | 


mediately entered as a student of law at the 
Middle Temple, London. Here, a victim of 
the most abject poverty, he sustained him- 
self poorly by contributions to periodicals 





which brought him neither fame nor fortune. 
That which was wanting in material comfort, 
however, was made up in mental exhilara- 
tion, and his stomach played the miser that 
the gormandizing longing of his mind might 
be realized. From his letters home we catch 
a glimpse of the life he lived, sinking offt- 
times into the gloom of constitutional mel- 
ancholy, dining ofttimes ‘“ upon a whistle in 
the park,” studying until his exhausted mind 
would receive no more, and then sinking to 
rest and dreaming of his beloved Ireland, all 
bound in chains. 

His life flowed fast. Suffice it to say that 
his fearlessness and eloquence soon elevated 
him to a position of opulence and power, 
and that he stood supreme among the advo- 
cates of the land when the series of state trials 
called him into the fierce light of universal 
renown. 

To discard minute historic particulars it is 
our intention to analyze the qualities which 
make him the rival of Lord Erskine. A 
great many scholastic critics have adjusted 
their nose-glasses and in the calm seclusion 
of their studies have analyzed the orations, 
and most profoundly heralded the discov- 
ery of an adjective too strong —a figure 
somewhat exaggerated. To understand and 
appreciate Curran we must know that he 


| was not declaiming set pieces before a 
Born of lowly parentage, the early days | 


critical assembly. Nor did he care a rap 
what might be the verdict of Professor A. 
concerning the rhetorical propriety of his 
sentences. Upon his utterance rested per- 


| haps the life of a fellow-man, and it was for 


the verdict of the jury and not the favor of 
posterity that he exerted all his splendid 
powers. 

He fought desperate battles, took advan- 
tage of every opportunity that lay in the 
way of his client’s cause, advanced, retreated, 
fought, sometimes the guerrilla fight, and, 
from the intensity of his heart, permitted the 
torrent of passionate appeal and denunci- 
ation to flow, unscanned for minor defects. 
If he used strong words, there existed strong- 
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er provocation. If some figures were exag- 
gerated, some imaginations necessary to be 
touched were dull and sluggish. And then 
he was an Irishman, with all his native bril- 
liancy and constitutional weaknesses, blending 
imperceptibly the one into the other. Pa- 
thos and humor, wit and sarcasm — all that 
enters into the composition of a master of 
emotional oratory were the nobility of his 
brain. 

The misty legends ofa romantic past were 
the intellectual food of his earliest years, and 
as he grew older and began to view himself 
the moss-covered remains of that golden era, 
his imagination carried him into an emo- 
tional love of the land of his nativity. The 
poetic nature of the mother manifested 
itself in the fancy of the son. Killarney’s . 
magic lakes, the glittering stars, the solitude 
of the hills, where poets glean the wild flow- 
ers of the night, the ruined castles, eloquent 
with tales untold —all the poetry of nature 
permeated his personality. 

He was a part of nature’s self. The un- | 
natural confinement of the artificial garden 
he never knew. He clambered over the hills 
and fields, associated with all kinds of men, | 
and found, perchance, as much of poetry in | 
the plain tale of wrinkled age as in the glow- 
ing pages of the poets. Destined as he was 
to pass his life in the most exalted circles, 
he never learned to scorn the lowly cabins 





of his childhood. In the wild Celtic dance, 
the weird wake, the midnight carousal, | 
and round the fireside of the humble, he | 
learned men as well as books; and here he | 
found that magic chain that bound him to 
his kind. By all the ties of consanguinity 
and association, he was bound to that great | 
body of the common people who constituted 
the major part of the Irish population. In 
after years, he knew every chord that vibrates 
in the breast, from keeping alive and active 
every feeling of his own. Enriching his 
naturally brilliant mind with all the priceless 
lore of Greece and Rome, he cultivated his 
emotional nature in the university of experi- | 





| jurers were 


ence. And so we should expect to find in 
the oratory of Curran, that emotion and facts 
predominate over unembellished intellect 
and theory. 

A man of heart and feeling, he conveyed 
his messages in words of fire, and painted 
pictures that will live when canvas scenes 
have turned to dust. In rich and glowing 
sentences, with a voluptuous diction, he 
painted pictures and touched the mind and 
heart as men have seldom done. To read his 
defense of Rowan and Finnerty is to know 
the knack of pouring forth one’s heart in 
words — to feel the throb of a heart that long 
has ceased to beat. His forte was with a 
jury, where emotion plays the heaviest part. 
Still, when occasion called, as in the case of 
Justice Johnson, he could, in addressing a 
court, be as concise in statement, subtle in 
logic, and pure in taste as our own Webster 
or Mason. 

His greatest efforts were reserved for 
more tempestuous occasions when, in the 
late hours of night, he arose in the light of 
flickering candles, and regardless of frowning 
arms and sneering judge and hostile audi- 
ence, he bent all his matchless energy to the 
accomplishment of one end—to touch the 
heart and wring the conscience of a corrupt 
or intimidated jury. Zhen pictures beauti- 


| ful or horrid were conjured up by his imagi- 


nation and painted with artistic skill; per- 
lashed by his 
invective until they fled from the room to 
escape the lava of the awful truth; pathetic 
tales of persecution and suffering were re- 
lated with a tenderness and vividness that 
bring tears to the eyes to-day ; humor flashed, 
wit pierced, sarcasm lacerated, and as we 
float with him along the unresisting stream, 
we pass scenes of association sweet to the 
hearts of patriots, flowers and meadows, cabin 
and prison gloom, sunshine and shadow — 
all, — everything that wrings the heart.and 
leads the will-power captive, combining to 
make us partisans of the speaker’s cause. 
He was superb in invective. His denun- 


scorpion-like 
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ciation of O’Brien, the criminal informer in 
the case of Finney, is one of the most blood- 
curdling combinations of epithets in the lan- 
guage. Take Macaulay’s essay on Barére, 
add Prentiss’s denunciation of poor Reynolds, 
treble the power of those combined master- 
pieces, and then you may approach the 
fierceness with which Curran assailed the 
state witness. The case stood thus: The 
evidence of O’Brien alone stood between his 
client and an acquittal. 
Mr. O’Brien’s testimony meant the immedi- 
ate execution of Mr. Finney. The entire 
defense therefore rested on breaking down 
the testimony of the informer. 

This masterly effort is pure invective from 
exordium to peroration. In marked contrast 
to his accustomed style of beginning the ad- 
dress in a conciliatory manner, he assumes 
the aggressive from the first, demanding an 
acquittal and characterizing the evidence as 
a ‘tissue which requires no strength to 
break through” — which “ vanishes at the 
touch and tatters.” Be- 
ginning thus defiantly, he seems to gather 


The acceptance of 


is sundered into 
ferocity from the swing of his own passionate 
determination; now condemning false evi- 
dence in the abstract; now eulogizing the 
jury that sifts the false from the true; now 
fervently calling down the blessings of 
Heaven upon the long sleep of the legisla- 
tors who enacted the humane laws governing 
the trial for treason; and then, after clearly 
and concisely elucidating that law and ex- 
pressing his abhorrence of such a crime, 
he enters into a discussion of O’Brien’s 
evidence. 

In a few words of sarcastic glee he fairly 
laughs the fictional evidence out of court, 
and then, armed with an arsenal of invective 
color words and figures, he begins his de- 
nunciation of the ‘‘ detestable informer ” who 
‘‘would dip the evangelists in blood,” adjur- 
ing him in taking the oath to swear upon 
the knife, ‘the proper symbol of his profes- 
sion.” Portions of this invective fairly grate 
by their fury, and it isa phlegmatic soul who 





can read unmoved the story of degeneration 
so skillfully revealed. 

Quite naturally, Curran’s bitterest denun- 
ciations are reserved for the informer. In 
his defense of Finnerty he delivers some 
titan blows upon that institution in the ab- 
stract. Here he is brilliant, rising to the 
most sublime heights without ever descend- 
ing to buffoonery. And here, too, we find 
an example of scholastic criticism in the 
general horror expressed by fastidious book- 
worms over Curran’s description of the in- 
former, who ‘is buried a man, lies until his 
heart has time to fester and dissolve and is 
then dug up His greatest mis- 
fortune seems to lie in that having attempted 
to conceive an idea of horror, he has suc- 


a witness.” 


ceeded. 

He mixed emotions as an artist blends 
colors, to form a harmonious and perfect 
whole. His manner of gliding along from 
concession to statement, from statement to 
pathos, from pathos to indignation and from 
indignation to command is nothing less than 
It was not at all uncommon for 
audiences that greeted his opening state- 


marvelous. 


ment with derision to draw his carriage 
home with the most touching enthusiasm. 
So gradually and so naturally did he carry 
his hearers with him that they hardly realized 
that they were losing ground, when they 
found themselves face to face with and hating 
their former selves. We havea striking ex- 
ample of this in the case of Finnerty. And 
what was the Finnerty case? Briefly then : — 
Orr, a man of eminent respectability, is ac- 
cused of treason, and, while under the in- 
fluence of liquor, the jury finds him guilty 
and he is condemned to death. Upon the 
return of sobriety, the jury petitions the 
authorities for a new trial upon the aforesaid 
grounds. Promises are held out only to be 
withdrawn and the farce culminates, as usual, 
in judicial murder. These facts, with proper 
force and condemnation, were published by 
Finnerty, who was immediately charged with 
libel. Curran appeared for the defense. 
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In reviewing the circumstances surround- | minor strain. 
hearts by pathos, it was Curran. 


ing the trial and death of Orr we have an 
instance of Curran’s remarkable power of 
bringing his client’s cause home to the heart 
of the jury. With the simplicity of pathetic 
facts he supposes that the jury had been a 
witness to the tragedy of Orr,— that they 
had seen him in his dungeon, heard the cry 
of his children, and the clank of his chains, 
listened to the lies of the informer, and wit- 
nessed the drunken jury as, with insensibility, 
it condemned innocence to death. He im- 
agines that they had heard the self-condem- 
nation of that miserable jury at the feet of 
authority ; had watched from the bosom of 
that unhappy family the uncertain attitude 
of the court; had marched with Orr through 
the crowds of hostile ruffians to his execu- 
tion in the early dawn, where “ he dies with 
a solemn declaration of his innocence and 
utters his last breath in a prayer for the 
liberty of his country.” Later on, in the 
event of conviction, the orator with vivid 
imagination accompanies the jurors home to 
the bosom of their families, and adjures 
them to tell the children that hang upon 
their knees the story of the day. But let 
Curran speak: ‘Tell them the story of 
Orr’s captivity, of his children, of his crime, 
of his hopes, of his disappointments, of his 
courage, and of his death; and when you 
find your little hearers hanging upon your 
lips, when you see their eyes overflow with 
sympathy and 


| 





If ever an advocate won 
In his 
argument in the case of Justice Johnson be- 
fore Lord Avonmore, an early friend, long 
estranged by the bitterness of a partisan 
age, he dissolved the anger of years in the 
thanly tears he called to the eyes of the 
judge by the beautiful pictures he painted 
of the “ Attie nights” and buried friends of 
the long ago. The “ tender grace of a day 
that was dead,” seemed to inspire the orator 
with visions that regained an ancient friend. 

Of all the glowing gems that ever came 
from the heart of a lover of liberty, in por- 
traying the exquisite splendor of his mis- 
tress’s charms, none will surpass in fervency 
and beauty Curran’s splendid tribute to the 
spirit of universal emancipation in his de- 
fense of Rowan. 

In politics Curran was an enthusiastic fol- 
lower of Fox and Sheridan. Devoted to 
liberty above all else and sympathizing with 
the people, as against Pitt’s policy of repres- 
sion, he had nothing in common with the 
Tory party. His political exertions in the 
Irish parliament were exclusively bent to 
the accomplishment of Irish independence. 
Like Erskine and Choate, however, he was 
not equally brilliant at the bar and in 
politics, and his defeat in the only fight he 
ever made for a seat in the English parlia- 


| ment probably robbed him of no added 


| lustre. 
sorrow, and their young | 


hearts bursting with the pangs of anticipat- | 
| til fast-failing health warned him that disso- 


ed orphanage, tell them that you had the 


boldness and the justice to stigmatise the man | 


who had dared to publish the transaction.” 

Curran’s pathos is sweet and simple, like 
that of Burns and Dickens, and hard would 
be the heart that to this day can trace with- 
out a tear the. melancholy pictures that 
came from that marvelous mind. In the 
case of the Marquis of Headford we find 
another striking example of pure pathos in 
the eloquence with which he paints the do- 


mestic tragedy. It is a prose poem in the 





His long devotion to the party of 
Fox was rewarded by the appointment of 
master of the rolls —a position he held un- 


lution was near at hand. 

Tradition says that the brilliant advocate 
became a commonplace jurist. Nor should 
we expect that the eagle that soars and 
sweeps the airs of every clime would appear 
to advantage in the confinement of a cage. 
To transplant the fervent advocate to the 
cold, dispassionate wool-sack, is like placing 
a tropical bird in some harsh northern clime 
and expecting it to sing with wonted ardor. 
Noble as is the judicial position, it can never 
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rise above, nor sink below, nor evade what 
legislation and precedent have wrought. 
Quite naturally this was not to Curran’s 
taste, and he pined as with home-sickness 
for the excitement and glory of the bar. 

He stored his mind with the richest gems 
of literature and some few favorite works he 
read and re-read incessantly. Like all great 
masters of English, he never tired of Shake- 
speare. Antony’s oration he pronounced 
the greatest ever composed. To study his 
speeches is to be impressed by his familiar- 
ity with Biblical lore. The Iliad was his 
constant companion, and it is related by the 
brilliant Phillips that, while at sea, in the 
midst of a furious storm, he wept over the 
misfortunes of Dido. Richardson’s “‘ Clarissa 
Harlowe” he considered a master work in 
pathos. Who knows — perhaps the beautiful 
and pathetic speech in the case of the Mar- 
quis of Headford may have been inspired by 
the perfidy of Lovelace and the sorrows of 
Clarissa? He had much in common with 
Burns. Phillips gives us a picture of Cur- 
ran in the cabin of the poet, weeping like a 
child. 

After his country, literature was the pas- 
sion of his life. For several years he had 
in contemplation a historical novel dealing 
with modern Ireland. Not infrequently he 
dashed off verses for the amusement of his 
friends, several of which, to the regret of his 
admirers, have beef inserted in his son’s 
biography. One, however, bearing the 
sanction of Moore, and not unworthy of his 
musical pen, is not at all unpleasing. It 
was written on returning a ring to a lady. 
The first verse is not bad: — 

“ Thou emblem of faith, thou sweet pledge of a passion 
By heaven reserved for a happier than me. 

On the hand of my fair, go resume thy loved station, 
Go bask in the beam that is lavished on thee! 

And if some past scene thy remembrance recalling 
Her bosom shall rise to the tear that is falling, 

With the transport of bliss may no anguish combine, 
But be 4ers all the bliss, and the suffering all mine!” 

Curran, however, was essentially a prose 
poet, and no one familiar with his genius 





but will regret his failure to carry out his 


conception of the novel. 

His Irish love of luxury manifested itself 
in the beauty of his home, “ The Priory,” 
where he surrounded himself with much 
that art and nature can bring. All the 
beauty of rustic scenery embraced the 
wooded grove wherein was nestled the con- 
vivial seat and under spreading 
branches he meditated those noble senti- 
ments which, in the heat of forensic fire, 
were to blossom into immortal eloquence. 
Here was buried the beloved daughter who 
carried to the grave so much of paternal 
affection. Here in hours of despondency 
and gloom he sought the sympathy of 
nature, and in the murmur of the trees, and 
the aroma of the field and forest, he found 
that consolation which no human agency 
can impart. And here he entertained his 
friends. Such friends! Here poets, orators, 
statesmen came —the greatest of all lands — 
artists, actors and ambitious youths — and 
here the dining-hall was illuminated day by 
day with all the brilliancy of unfettered 
genius. 

Upon resigning his judicial position and 
recuperating awhile amidst the swirl of 
London dissipation and ‘the scandal of an 
English watering place, he crossed the 
channel for a farewell visit to Paris. Ina 
letter he says, “ Paris will think it graceful 
to be volatile as long as London considers 
it dignified to be dull.” His letters from 
Paris were brilliant and amusing, familiar 
and glowing with humor, with an occasional 
overflow of eloquence. His character 
sketches were equal to Dickens’s, his stage 
notes not unworthy of Winter, his wit and 
humor as irresistible as that of Sheridan. 
What a novel he could have written! What 
dialogue! what sketches! what beauty! 

But Nature had ordained that Curran 
should leave nothing to literature, save the 
volume of his speeches on which his reputa- 
tion rests. One evening, while dining at the 
country seat of Tom Moore, a paralytic 


whose 
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attack in one of his hands warned him of 
the coming dissolution. Unable now to 
carry out his literary ventures, and sick at 
heart over the pitiful state of Ireland, he 
was not unwilling to sleep the last long 
sleep. The few months of remaining life 
were spent in the midst of friends, and the 
loyalty and love of those who knew him 
were the stars that accompanied him through 
the darkness to the dawn. With an occa- 
sional dinner, an opera now and then, and 
conversation, he alleviated his physical suf- 
fering, and on October 14, 1817, in the city 


of London, the finger of Death closed his | 


Daniel O’Connell, 
writing to Phillips two days later, says: 
“ Charles, there never was so honest an Irish- 
man. Of ad/, the only incorrupted and 
faithful. 
Irish. On his coffin should be laid a 
broken harp and a wreath of shamrock.” 
He was buried in London. 


eloquent eyes forever. 


demand that their greatest orator and most 


intrepid defender should rest under the skies | 


he loved and among the men he served. 
One dark, stormy November night in 1829 
a funeral cortege moved slowly through the 
gloom of the Dublin streets. The rain 





His very soul was republican | 


fell violently, and the shriek of the wind, 
the vivid flash of lightning, and the war-like 
roar of thunder combined to make a weird 
and melancholy picture. Ireland had re- 
claimed her brilliant Curran. 

Never did a man rest beneath a greater 
wealth of tributes. Statesmen and poets 
bent all their powers of elegant expression 
in choosing words sufficiently strong to ex- 
press their keen appreciation. Enemies 
pronounced him eloquent, able and pure. 
Friends mourned him with bleeding hearts, 
and patriots with a sincerity too intense to 
melt in tears. W. H. Curran wrote a biog- 
raphy, the tribute of ason. Phillips’s brilliant 
pen traced in a poetic manner the story of his 
life, the tribute of a friend. Ireland erected 
a monument of stone, the tribute of a nation. 
But sweeter and far more touching than 
them all were the myriad tears the poor and 


_ lowly shed, because they were the heartfelt 
| tribute of humanity. 

Twenty-two years later the appreciation | 
of the Irish manifested itself in a patriotic | 


When the shamrock 
grows no longer on the hills of Tara; when 
the splendor of Malachi shall be utterly for- 
gotten in national degeneration; when mem- 
ories are cold and all true hearts are dust; 


| when love of justice and genius shall find no 
| place in the bosom of men, then, and not 


until then, will the brilliant fame of John P. 
Curran go out in darkness. 
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ANCIENT ROYAL WILLS. 


HE oldest English will on record is 

that of Alfred the Great, in the origi- 
nal Saxon, and printed by the Clarendon 
Press in 1788, with a preface and two trans- 
lations, — one literal and the other free. It 
was preserved in a register of the Abbey 
of Newminster, at Winchester, founded by 
Alfred; and the entry, or exemplification, 
appears to have been made between 1028 
and 1032. This curious document begins 
by reciting a devise of Ethelwolf to his three 


sons, of whom Alfred was the youngest, and 
the manner in which property had at length 
come to the possession of Alfred on the 
death of his brothers. 
specified lands to each of his three sons; 


He gives certain 


certain manors to each of his three daugh- 
ters; others to his two nephews; five or six 

“And to my two 
pounds, to each five 
hundred of and to my eldest 
daughter, and to the middlemost, and to 
the youngest, and to Ealhwith, to them four, 
four hundred of pounds, to each one hun- 
dred of pounds.” 
the crown; and the wiil of the greatest 
king of the Saxon dynasty contains nothing 
to distinguish it from that of a wealthy 
franklin or alderman invoking, as was not 
unusual, the sanction and support of the 
Witenagemote to the disposal of his pos- 


manors to his cousin; 
sons one thousand of 
pounds ; 


sessions. 

When Sobieski, the heroic King of Poland, 
was on his deathbed, and was exhorted by 
an attendant bishop to make a will, he re- 
fused, saying: ‘‘We kings, to our sorrow, 
are not obeyed while living; can we expect 
to be obeyed after we are dead?” <A good 
many of the wisest have formed such expec- 
tations notwithstanding; and the notion that 
dominions and subjects were disposable like 
chattels naturally enough prevailed in times 
when the constitution was unsettled and the 


There is no mention of 








Thus William the 
Conqueror made no scruple of devising the 
newly-acquired realm of England to his sec- 
ond son, William Rufus, the succession of 
Normandy and Maine having been already 
assigned to Robert. 


prerogative undefined. 


His will appears to 
have been nuncupatory; for he is described 
as making a long and pathetic speech on his 
deathbed, in the course of which he named 
the be distributed 
amongst and the 


sums which were to 


religious communities 
poor. 

William Rufus’ manner of death left him 
no time for testamentary dispositions; and 
all we are told respecting Henry I. is that 
he ordered his natural son, Robert, Earl of 
Gloucester, to take £60,000 out of his treas- 
ure to be distributed amongst his servants 
and soldiers, and directed his body to be 
buried at Reading Abbey, where no memo- 
rial of him remains. Stephen died intestate ; 
and Henry II. was content, as regards the 
crown and its appurtenances, to permit the 
received law of succession to take its course. 
His will merely recites a distribution already 
made of various sums of money to religious 
houses (including the Knights Templars 
and Hospitallers), and towards the marriage 
of “‘ poor and free women wanting aid.” The 
conclusion is a solemn appeal to his sons 
and the heads of the English Church to 
watch over the fulfillment of his behests. 

Richard I.’s_ will was nuncupatory, like 
the Conqueror’s. Hovenden relates that: 
“When the king’s life was despaired of, he 
devised the kingdom of England and all his 
other dominions to his brother, and made all 
present swear fidelity to this said John, and 
ordered his castles and three parts of his 
treasure to be delivered to him, and all his 
jewels he devised to his nephew, Otho, King 
of the Germans, and directed a fourth of his 
treasure to be distributed amongst his ser- 
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vants and the poor. Then the king ordered 
that his brain, blood, and entrails should be 
buried at Chaluz,.and his heart at Rouen, 
and his body at Font Evraud, at the feet of 
his father.” 

King John’s will, though formally drawn 
in Latin, was prepared under circumstances 
which did not admit of attention to particu- 


lars. It recites that, overtaken by grave 


illness, the testator felt compelled to trust | 
the disposition of his effects to his executors, 


including the cardinal legate, three bishops, 
three earls, and four other men of note, 
without whose advice, he adds, he should 
have done nothing in the matter even in 
sound health. They are directed if’general 
terms to make satisfaction for any wrongs 
done by him, to contribute towards the re- 
covery of the Holy Land, to provide for the 
support of his children, and to bestow alms 
on the poor and on religious houses for the 
good of his soul. The only specific direc- 
tion relates to his body, which was to be 
buried in the Church of St. Mary and St. 
Wulstan at Worcester. : 

The will, in Latin, of Henry III. bears 
date A.D. 1253, nineteen years before his 
death. The alleged motive for making it 
was a meditated expedition to Gascony. It 
is distinguished by prudence and foresight, 
and provides for those who had claims on 
him under all probable contingencies. The 
guardianship of his eldest son and heir, Ed- 
ward, and his other children, along with 
that of his dominions, is committed to his 
queen, Eleanor. All his gold, with the ex- 
ception of the royal jewels, is bequeathed “ in 
aid of the Holy Land, to be carried thitlrer, 
with my cross, by stout and trustworthy men 
to be chosen by my said queen and my 
executors.” He appoints the Church of 
the Blessed Edward of Westminster for his 
place of sepulture, ‘‘ notwithstanding that 
he had formerly chosen the New Temple of 
London.” 

The only will of Edward I. of which any 
trace is extant was made at Acre shortly be- 








fore his father’s death. The principal pro- 
vision is one for resting, in case of the demise 
of the Crown during the nonage of his son, 
the realm of England and all other lands 
that may accrue to him in the executors, 
four of whom are constituted a quorum. 
As he survived his father and reigned thirty- 
five years, his will became virtually inoper- 
ative. 

Edward II. died intestate. 

Edward III.’s will, made the year before 
his death, begins with a reference to the 
doctrine of original sin, expatiates on the 
transitory nature of all things human, and 
then proceeds in the ordinary style to pro- 
vide for the burial of his body and the wel- 
fare of hissoul. He limits the number of 
candles to be lighted at his funeral, and 
directs masses to be said for himself and his 
deceased wife Philippa. Edward the Black 
Prince having died the year before, the heir 
apparent, Richard, is thus remembered. 
‘‘We give and bequeath to our future heir, 
whom God preserve, namely, Richard, son 
of our eldest-born Edward, of honored mem- 
ory, one entire bed, with its furniture, marked 
with the complete arms of England and 
France, now in our palace at Westminister. 
We also give and bequeath to him four other 
beds, which used to be laid out in four lower 
rooms of the said palace, also with their en- 
tire furniture. Also we give and bequeath 
to him a double set of hangings for his hall, 
one large and noble, the other plain and light, 
adapted for carriage.” Besides the execu- 
tors, at the head of whom stands John of 
Gaunt, the Archbishops of Canterbury and 
York are appointed supervisors of this will. 

The will of Edward the Black Prince, made 
shortly before his death, bears marks of 
ample deliberation, and contains minute 
directions touching his funeral, tomb, and 
epitaph, which was to consist of fourteen 
lines of his own composition. He was curi- 
ously rich in beds. Three are specially de- 
vised to his eldest son Richard, namely, the 
blue bed with ostrich plumes, which the king 
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his father gave him; also a bed of red camate 
which is quite new, and all that belongs to 
it; also a great bed embroidered with angels, 
with the cushions, etc. Equal attention is 
bestowed on the disposal of several sets of 
hangings. His friends and followers are 
carefully provided for; and a malison is in- 
voked upon his son in case of hindrance or 
neglect in the carrying out of his good in- 
tention on their behalf. The widow of the 
Black Prince and mother of Richard II. was 
Joan, daughter of Edmund of Woodstock, 
commonly called the Fair Maid of Kent. 
Her will, dated 1385, the year of her death, 
is in Latin, and, like her deceased husband’s, 
much of it is occupied with beds, only she 
particularizes the precise dimensions of each, 
including the curtains and counterpanes. 

In the sixteenth year of Richard II.a 
statute was passed enacting that ‘‘ Our Lord 
the King, his heirs and successors, Kings of 
England, may freely make their wills, and 
that these shall be duly executed.” John of 
Gaunt’s will fills fifteen quarto pages, and 
the codicil, six. His wardrobe, furniture, 
plate, and jewels are distributed piece by 
piece, or in small lots, amongst his relatives 
and followers, and liberal alms are set apart 
for the avowed purpose of inducing various 
religious bodies and the destitute poor to 
pray for him. He directs that his body 
shall be kept above ground for forty days, 
and that on each of these forty days forty 
marks of silver shall be distributed amongst 
the poor, on the eve of the burial three hun- 
dred, and on the day of the burial “if it 
seem to my executors that this can be done, 
considering the quantity of my goods and 
my other ordinances and devises. — Item, I 
devise to be burnt round my body on the 
day of my burial, first ten great tapers, in 
the name of the Ten Commandments of our 
Lord, which I have too wickedly trangressed ; 


and, besides these ten, that there be placed | 
seven great tapers in the memory of the | 


seven works of charity which I have neglect- 


ed, and for the seven mortal sins; and, be- | 





sides these seven, I will that there be five 
great tapers in honor of the five principal 
wounds of our Lord Jesus, and for my five 
senses, which I have very negligently wasted, 
for which I pray God’s mercy; and, in ad- 
dition to all the aforesaid tapers, I will that 
there be three in honor of the Blessed Trin- 
ity.” 

Henry IV.’s will is principally remarkable 
by being the first written throughout in 
English. As it is dated January, 1408, eight 
years after the death of Chaucer, the lan- 
guage was only just beginning to be fixed, 
and Norman-French or Latin was still in 
use inthe courts of law. The will of Edward, 
Duke of York, was made the day after the 
taking of Harfleur. ‘ Imprimis, I devise my 
soul to the grace and mercy of our Lord 
Jesus Christ, Who created it and formed it of 
nothing, as that which is the most guilty and 
disnaturall creature He ever formed, consid- 
ering the great indulgence and sufferance 
He has shown to me from day to day, not- 
withstanding my foolish life and the vileness 
of my sins.” Thus runs the exordium of his 
will. 

Henry V.’s will is also in English, and 
directs that certain castles and lordships, al- 
ready conveyed in trust, be made over to 
his brothers, John and Humphrey, in suc- 
cession. The will of Henry VI. was made 
in the twenty-sixth of his reign, more than 
twenty-three years before his death. His 
father prophesied of him at his birth that he 
would be more a monk than a monarch; 
and his will justifies the prediction, for, 
though very long, it is almost exclusively 
occupied with provisions (which, however, 
were very wise and liberal) for the founda- 
tion and endowment of Eton and King’s 
Colleges. The castles, lordships, manors, 
lands, tenements, etc., granted to feoffees for 


| this purpose, are described as £3395 IIs. 


7d. yearly. 

Towards the end of the fifteenth century 
the promotion of learning began to be con- 
sidered a higher order of good work than 
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the establishment of masses, and schools 
and colleges became the objects of pious 
bounty, instead of convents and chantries. 
The will of Margaret, Countess of Richmond, 
mother of Henry VII., exhibits the reaction- 
ary and the progressive doctrines in marked 
contrast. 
masses, she leaves the bulk of her property 
for the benefit of Christ’s and St. John’s 
Colleges, Cambridge. 


| 
| 
| 
| 
| 
| 


After providing for a variety of | 


That much of what | 


she destined for St. John’s was abstracted by | 


Wolsey and other courtiers, through the 
culpable complicity of her royal grandson, 
was no fault of hers. 


materials were in the Middle Ages a fash- 
ionable luxury. Sheets, blankets, pillows, 
and coverlets or counterpanes, are frequent 
subjects of bequest; and one lady of qual- 
ity, Katherine, Lady Hastings, having bor- 
rowed money of another, Cecilia, March- 
ioness of Dorset, wills (1503) ‘‘ that the said 
Cecilia, in full contentation of such sums of 
money that I owe unto her, have my bed of 
arras, litter, tester, and counterpane, which 
she late borrowed of me.” The costliness of 
the materials may be estimated from the 


| tradition that the bed, with the furniture, 
| prepared for James I. at Knowle cost £7000, 


The will of Henry VII. directs that open | 


proclamation shall be made in every shire 
town, forall who had suffered wrong to appear, 
and prove their case. 

The will of Henry VIII. is in perfect 


the curtains being cloth of gold. Bequests 
for masses and pilgrimages abound, and it is 


| curious to observe to what extent the belief 
_in the efficacy of vicarious performances 


keeping with his character, beginning with | 
| to do service on the infidels, by devise of my 


a mixture of dogmatism and the pride that 
apes humility, and proceeding to dispose of 
the entire kingdom, as, indeed, he was au- 
thorized to do (failing his children and their 
issue) by statute 35 Hen. 8, c. I. 
“Defender of the Faith” resolutely upheld 
as many of the doctrines of the Roman 


The first | 


prevailed. Thus, in Sir Roger Beauchamp’s 
will (1379), we find: ‘ Whereas I am bound 


grandsire Sir Walter Beauchamp, to the ex- 
pense of two hundred marks, I will that 
Roger, son to Roger my son, shall perform 
the same when he comes of age.” The 
Earl of Hereford (1361) directs: ‘‘ A chap- 


| lain of good condition be sent to Jerusalem 


Catholic Church as could be reconciled with | 
his summary rejection of its supremacy, and | 
with the seizure of a large portion of its | 


temporalities. 


He therefore directs a ser- | 


mon and mass on the morrow devoutly to | 


be done, and “ that all Divine service accus- 


tomed for dead folks to be celebrated for us | 
in the proper place where it shall fortune | 
After | 
providing for the foundation of the Poor | 
| uncle, hears of the mishap that has befallen 
his family, he bites off a few inches of his 


us to depart this transitory life.” 


Knights of Windsor, he proceeds to entail 
the Crown by nearly the same forms of ex- 


pression as are used in ordinary marriage | 
| this message: “ Tell my gossip that my 


settlements, passing over the line of his 


elder sister, the Queen of Scots, in favor of | 
that of his younger sister, the Duchess of | 


Suffolk; and he appoints a council for his 
son until he shall have accomplished his 
eighteenth year. 


principally for my lady my mother, my lord 
my father, and for us; and that the chap- 
lain be charged to say masses by the way at 
all times that he can conveniently for. the 
souls; and that a good and loyal man be 


| sent to Canterbury, and to offer there xl. s. 


silver for us; and another such man to 
Pomfret to offer at the tomb cf Thomas, 
late Earl of Lancaster, xl. s.” 

When Le Balafré, Quentin Durward’s 


gold chain, and sends them to a monk with 


brother and sister, and some others of my 
house, are all dead and gone; and I pray 
him to have masses for their souls as far as 
the value of these links will carry him, and 


' to do on trust what else may be necessary 


Beds, it seems, of the most sumptuous | 


to free them from purgatory. And, hark 
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ye ! as they were just-living people, and 
free from all heresy, it may be that they are 
well nigh out of limbo already, so that a 
little matter may have them free of the fet- 
locks; and in that case, look ye, ye will say 
I desire to take out the balance of the gold 
in curses upon a generation called the 


Ogilvies of Angusshire in what way soever 


the Church may best come at them.” 

This is the spirit in which masses were 
commonly ordered. The testator’s main 
object was to get what he thought money’s 
worth for his money. Thus Sir Thomas 


¢ 


Littleton (the author of the “Treatise on 


’ 


Tenures,’ rendered famous by Coke’s com- 


mentary) leaves a sum of money for masses | 


“for the souls of my feder and moder, and 
for the soul of William Burley, my father- 
in-law; and for the soul of Sir Philip Chat- 
urn, and for all souls that I am most bound- 


en to pray for.” The average cost of | 


masses may be collected from a clause in 
the will of Joan, Lady Cobham, in 1369: 
‘‘] will that vii. thousand masses be said 
for my soul by the Canons of Tunbrugge 
and Tanfugge, and the four orders of Friars 
in London, viz., the Friar Preachers, Minors, 
Augustines, and Carmelites, who for so 
doing shall have £xxix. iii.s. iv.d.’ This 
is rather less than three halfpence per mass. 
The Earl of Salisbury, the son of Henry IT. 


by the fair Rosamond, bequeaths for the | 
building of a monastery (zuter alia) ‘a | 


thousand sheep, three hundred *muttons, 
forty-eight oxen, and fifteen bulls.” The 
Earl of Warwick, in 1369, leaves: “ To 
every church within each of my manors the 
best beast which should there be found, in 
satisfaction of my tithes forgotten and not 
paid; and I desire that my executors make 
full satisfaction to every man that I have in 
any sort wronged.” The object of bequests 
to the church, or for pious uses, was not ex- 


clusively superstitious, for wills were seldom 
set aside or evaded when the priesthood had 
a direct interest in upholding them. 

Prior to the invention of printing, books, 
or copies of manuscripts made by hand, 
were very dear and scarce. They are par- 
ticularized as carefully as plate or jewels, 
and the quality of the reading of the higher 
orders may be collected from the literary 


| treasures they bequeath. Bequests for the 


erection of statues and monuments are of 
frequent occurrence, and the directions are 
sometimes both curious and minute, as in 
the will of Isabel, Countess of Warwick, in 
1439: — 

* Also I will that my statue be made all 
naked, with my hair cast backwards, ac- 


| cording to the design and model which 
| Thomas Porchabon has for that purpose, 


with Mary Magdalen laying her hand across, 
and St. John the Evangelist on the right 
side, and St. Anthony on the left; at my 
feet a scutcheon, impaling my arms with 
those of the Earl, my husband, supported 
by two griffins, but on the sides thereof the 
statues of poor men and women in their 
poor array with their beads in their hands.” 

Guichard, Earl of Huntingdon, wills that 
his heart be taken out of his body and pre- 
served with spices, to be deposited in the 
Church of Engle. The preservation of the 
nobler members, especially the heart, was 
frequently enjoined. 

Since the Revolution of 1688 the wills of 
English sovereigns have been practically re- 
garded very nearly in the same light as 
those of private persons, and by 39 and 40 
Geo. 3, c. 88, it was enacted that all such 
personal estate of His Majesty and his suc- 
cessors respectively as shali not come in the 
right of the Crown, shall be subject to dis- 
position by last will and testament under the 
sign manual. — 7he Law Times. 
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ABSENT-MINDEDNESS ON THE BENCH AND AT THE BAR IN 
IRELAND. 


BSENT-MINDEDNESS is not gener- | 


ally in the category of the failings of 


eminent lawyers. There are, however, in 


the careers of some of the most eminent | 
men both at the bar and on the bench some | 
| held a box of lozenges, and in the other a 
| small pistol bullet, by which the man met 
| his death. 


well-authenticated instances of this weak- 
ness. Here are some curious stories of this 
failing : — 

Mr. Peter Burrowes was called to the 
Irish bar in 1785, and died «in 1841, in his 
eighty-eighth year. 
brated advocate of his generation, and is 
believed by competent critics among his 
contemporaries to have surpassed in bril- 


liancy of intellect, Plunket, Burke, and Cur- | 
Burrowes owed his lack of promotion | 


ran. 
to his relations of cordial personal friend- 


ship with the leaders of the Irish insurrec- | 
curious freak of memory. 


tionary movement in 1798, and late in life 
was appointed to the very subordinate post 
of commissioner in the Irish insolvent court. 
All through his life he was noted for his 
absent-mindedness. <A friend who called 
on Peter Burrowes found him one morning 
in his dressing-room shaving himself with 
his face to the wall, and asked him why he 
chose so strange an attitude. The answer 
was, “ To look in the glass.” ‘* Why, there 
is no glass there,” said his friend. “ Bless 
exclaimed Burrowes, ‘‘I did not notice 


’ 


me,” 
that before.’ 
called the servant, and questioned him re- 
specting the looking-glass which had been 
hanging on the wall. ‘Oh, sir,” said the 
man, “ it was broken six weeks ago.” 
recorded of Burrowes that on circuit a brother 


barrister found him at breakfast time stand- | 


He was the most cele- | 


Then, ringing the bell, he | 
| deed without a name,’ 


It is | 


ing by the fire with an egg in his hand and 
his watch in the saucepan. Burrowes had 


| to state the case for the prosecution in a 


murder case which caused much excitement. 
In one hand —having a heavy cold— he 


Ever and anon between the 
pauses in his address he kept supplying 


| himself with a lozenge, until at last in the 


very middle of a sentence, his bosom heav- 
ing and his eye starting —a perfect picture 
of horror —he exclaimed: ‘‘Oh-h-h! gen- 


| tlemen, I’ve — I’ve swallowed the bullet!” 


The late Right Hon. Edward Pennefather, 
who was chief justice of Ireland from 1841 
till 1846, when presiding at the O’Connell 
state trials in 1844, was the victim of a 
On more than 
one occasion during his charge to the jury 
he seemed to be oblivious of the fact that 
he was on the bench, and referred to the 
counsel for the traversers as if he were 


' prosecuting at the bar, as “ my learned 


friends on the other side.” 
The late Mr. Justice Keogh, who was a 
justice of the court of common pleas in 


| Ireland from 1856 till his death, in 1878, at- 
| tended a representation of “ Macbeth” in a 
| Dublin theatre. 


When the witches, in reply 
to the Thane, who inquired what they were 
doing, declared that they were doing ‘‘a 
’ the learned judge, 
catching the sound of the words, and im- 
agining, no doubt, he was on the bench, 
exclaimed, ‘“‘ A deed without aname! Why, 


1 


it’s not worth sixpence ! 
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LINCOLN (MAINE) BAR. 


ITS COLONIAL ROOTLETS 1607, AND CLIMAX 1899 


By R. K. SEWALL. 


N English jurisprudence the bar repre- 
sents a conception and contrivance in 
the administration of law, founded on the 
Roman idea of a tribunal of justice. The 
bar is a factor of our civilization. It is, in 
fact, a duly organized body of men, schooled 
and skilled in the principles of justice to be 
an organ of sovereignty, to determine ques- 
tions of right and wrong in society, and en- 
force the demands of natural justice, agree- 
ably to good conscience and fair dealing. 

Lincoln bar is the representative of legal 
procedure in the earliest appliances of the 
common law of England in New England as 
a colonial factor. Originally its jurisdiction 
embraced a section of the coast of North 
America in and about 44° N. L.:—a coun- 
try specifically located between Cape Small 
Point and the eastern expansion of Pemaquid 
dependencies, on discovery, in 1602, called 
by the natives ‘“‘Mavoo-shen”!; in the 
English colonial transactions of 1607 con- 
tracted to ‘‘Moashan”?; and in the annals 
of colonial English literature described as 
“The Kingdom of Pemaquid.”* The earli- 
est civil organization for general legal pro- 
cedure, was formed into a ducal province, 
as the county of ‘ Cornwall,” after that of 
England, the home in the fatherland of many 
of the early immigrants thereto. 

Lincoln was applied to the same civil 
jurisdiction in 1760, in honor (it is sup- 
posed) of the ancestral home of Governor 
Pownal who signed the act creating the 
county. 

With these facts relating to the origin, 
succession, name and jurisdictional territory 
of Lincoln bar, we proceed to the facts of 


1 Hutchinson Hist. Map. * Popham’s despatch. 


8 Strachy. 





antecedent administration of law and justice 
within its bounds; together with the prin- 
ciples of civil polity on which the adminis- 
tration vested underlying legal rights. 

We therefore go back to the reign of 
Queen Elizabeth of England, when her no- 
bility besieged the throne with calls of 
urgency for English colonial seizure and 
planting of North American soil. ‘The 
wings of a man’s life,” they cried in her 
ears, “are plumed with the feathers of 
Death,” ! till the head of the English bar 
was authorized to act in the premises, and 
the Royal Licensure of April 10, A.D. 1606, 
was issued;——the charter-party of the 
Popham colonial exodus from England, in 
1607, embracing a code of civil principles 
which were organized, on the colonial land- 
ing, and into its Pemaquid expansion; and 
enlarged in the patent of February 20, 1631, 
and there reduced to practical use, in the 
judicial construction of a civil polity on the 
basis of the common law of England. 

The first court organized in New England 
was within the ancient jurisdiction of Lin- 
coln bar and in Popham's town of Fort St. 
George, where first was applied the forces 
of the common law of England as a coloniz- 
ing agency. The antecedents of Lincoln 
bar were the outgrowth of the royal charter 
aforesaid :— an indenture drawn up by Lord 
Chief-Justice Popham of England. 

Its execution began in the English seizure 
and possession of the peninsula of ‘‘ Sabino,” 
August 20, A.D. 1607, the west shore of the 
mouth of the Kennebec river, then, as now, 
known as the “ Sagadahoc,” its Indian 
name. The colonial grant was a pregnant 
act, having fuller expansion at Pemaquid 


1 Brown’s Genesis. 
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and old ‘“ Sheepscot farms,” up to 1689; 
and matured in the administration of law, 
as now, at Wiscasset Point in 1794. 

The unfolding of the charter of April 
10, 1606, started English homestead life 
and industries on North American shores 
in lat. N. 43° to 44°. One hundred and 
twenty English colonists landed under the 
English flag. The town was 
chosen. The first act was solemn conse- 
cration of the spot by the worship of God 
and a sermon, according to English canoni- 
cal law and formularies of the English Epis- 
copal Church. A code of law was promulged 


site of a 


The president with sworn assistants were 
the court officials. It had a seal, “ Sigellum 
Regis Magnae Britainiae, Franciae et Hiber- 
niae,’! was the legend of one side; and on 
the other, ‘“‘ Pro Concillio Secundae Colo- 
niae, Virginiae.” 

All the rights, privileges and liberties of 
English home-born citizenship were guar- 
anteed. Trial by jury and the writ of hadeas 
corpus were grants of right to the people.” 

Every safeguard of life, personal liberty 
and property, to the English common law 
appurtenant, was set about the new home- 


stead life of the English race here, as a 























PEMAQUID HARBOR. 


(Site of *‘ Jamestown.”’ 


and civil polity organized, and a court of law 
opened. 

Sir George Popham was nominated, not 
as a viceroy, governor or mayor, but as 
president of the embryo state, to wield the 
sovereignty thereof, and duly inducted to 
office, with subordinates, by solemn oath. 

The material fruits of the movement were 
an English hamlet of fifty houses, ware- 
house, a church with a steeple to it, an 
elaborately entrenched fort, well mounted 
with guns, a shipyard with a_ thirty-ton 
vessel on the stocks and a court of.law. 


Capital of Cornwall County (1665) and Fort Charles. ) 


hedge, even to the use of the elective fran- 
chise in the civil office of chief magistrate.® 
So all the forces of Christian civilization 
were planted at Sagadahoc. Tumults, re- 
bellion, conspiracies, mutinies, sedition, man- 
slaughter, incest, rape and murder were 
capital crimes. Adultery, drunkenness and 
vagrancy were penal offenses.* 


1 Popham Memorial vol., Appendix S. p. 133 

2 Idem, Appendix A, p. 94. 

3 “These my loving subjects shall have the right annu- 
ally to elect a president and make all needful laws for their 
own government,” etc. Memo. vol., page 94. 

* See Charter, April 10, 1606. 





Lincoln (Maine) Bar. 


aa 





All offenses were required to be tried 
within the colonial precinct. Magistrates 
were ordered to hold sentence on judgments 
recovered in abeyance for appeal to royal 
clemency to secure a chance for pardon. 
To facilitate this feature of legal mercy, the 
court was required to keep full records and 
preserve the same. Preaching of the Chris- 
tion religion was ordained as matter of law, 
as well as Christian teaching and civilization 
of the Indians. 

It will be seen the scope of jurisdictional 





Lord George Popham, the first president 
of a civil magistracy (shall we say within 
the United States?) and first chief justice of 
a court of law within the ancient jurisdiction 
of Lincoln bar, is described as having been an 
aged, God-fearing man,’ stout built, honest, 
discreet and careful, somewhat timid and 
conciliatory; but he was the life of the 
colony, made up of London men and West 
of England rural life. 

Rawley Gilbert, second in command, rep- 
resentative of the London city element of 
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issue of the court at its colonial start in this 
county was substantially, as relates to crime, 
the same in its cognizance as now. 

No records of the adjudications of the 
court of Popham’s town of Fort St. George 
have yet been recovered. 


The only legal public paper extant is a | 


despatch of President Popham to the King 
of England, dated at the old town, December 
13, A.D. 1607, detailing present success and 
incidents of promise of the colonial holdings, 
written in Latin, the then language of state 


papers. 





the colonial adventure, is said to have been 
a very different man from his chief. 

He.is described to have been a “ sensual, 
jealous and ambitious man, of loose habits, 
small experience, poor judgment, little re- 
ligious zeal, but valiant,” and a mischievous 
factor in colonial affairs. 

The prudent Popham, nevertheless, recon- 
ciled differences and soothed friction during 
his administration, which ended with his life 
in February, 1608. The last of January, fear- 
ful thunder, lightning, mingled rain and snow, 


1 Brown’s Genesis of the United States. 
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hail and frost, for seven hours in awful suc- 
cession overwhelmed with cyclonic winter 
rigors the colonial hamlet at Sagadahoc. 

It survived the climatic rigors, but encoun- 
tered the death of its godly chief on Feb- 
ruary 5, 1608, further to experience catas- 
trophe in the selfishness, irresolution and 


eS 
| 
| 


caprice of the Gilbert succession to the man- | 
agement of the life issues of the new begin- | 


nings. Popham was no doubt a victim to the 
climatic convulsion of the January storm. 


England. Captain Davis reported “ he found 
all things at Sagadahoc in good condition: 


| English life, law, 
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Pemaquid; and ofsuch influence, importance 
and extent, that the great historian of our co- 
lonial life in New England, Strachy, recorded 
“that to the north in the height of (lat.) 
44° lyeth the country of Pemaquid: — A 
kingdom wherein our western colony upon 
the Sagadahoc was some time settled.” 
History so connects Pemaquid and Saga- 
dahoc in the Popham colonial planting of 
and civilization here and 


| within the ancient jurisdictional limits of 
The spring brought timely supplies from | 


— many furs stored, and the ‘“ Virginia,” a 
D> 


pretty thirty-ton vessel, built, launched, 
ready for service.” 

Nevertheless Admiral Gilbert planned a 
return to London; and having the sympathy 
in the London ship “ Mary and John,” 
the pretty ‘‘ Virginia” and her master-builder, 
Digby of London, laden with colonists in 
“The 


ing the colonial Sagadahoc river site. 


of October, 
the colonists, 
Smith. 
consent to the return of all the colonists on 
the official abandonment. It is certain the 
Popham flagship, the “Gift of God,” and her 


"1 is the story of Captain John 


So it is not certain there was entire 


Lincoln Bar. 

The settlements were of the same colon- 
ial parentage; we must now turn to Pem- 
aquid in further search of colonial court 


| procedure. 


Prior to 1625, the Popham interest at 


| Pemaquid had grown to an expansion as 
| well as a concentration of commercial indus- 
of the London faction of the colonists, set sail | 


with | 


tries, absorbing the entire trade of Indian 
peltries on the main; and population had 


| increased at and about Popham’s ‘“ Port,” 
| ° . ’ 

| described on John Smith’s great map of 
sympathy at least with Gilbert, — abandon- 


| John’s Bay, named “ St. Johnstown,” 
calonial president was dead, and Admiral Gil- | 
bert had sailed away on or about the eighth | 
1608, with all but ‘ forty-five’ of | 


| of New 


fly-boat or tender, are not mentioned in the | 


return. 

But the Lord Chief Jistiee'o of England, Sir 
John Popham, had died, and his son Francis 
had succeeded to his father’s estate; and by 


him it seems this abandonment was pro- 


tested. It is certain the Popham interest in 
the colonial adventure did not concur in the 
Gilbert movement. Sir Francis withdrew his 


father’s ships and interest from the corpora- | 


tion, and put them in service on the same 
coast in the fur trade and fisheries, out of 
which a “ Port” was created and opened at 


1 Smith, Mass. Hist. Soc. vol. 18, p. 115. 





New England, and sketched at the head of 
so that 
land had become valuable for speculative 
purchase. 

In 1614, when Smith made his surveys 
from Monhegan Island, for the great map 
England, he found the Popham 
“Port” and describes and sketches it at the 
head of John’s Bay; and gave it the name 
of “St. John’s Town.” Here one John 
Brown, a mason, had settled, and began the 


| purchase of large bodies of land, under In- 


dian titles, ‘‘Sa-ma-a-set”! the “Lord of 
Pemaquid,” favored Brown's greed for land. 
Popham’s port of ‘St. Johnstown, 
become ‘‘ New Harbor,” 
the day. 

Robert Aldworth, mayor of the city of 
Bristol, England, had established a trade 
plantation at the mouth of Pemaquid River, 
and transferred a branch of the mercantile 


firm of Aldworth & Elbridge, of that city, 


” had now 
in the annals of 


1M. Historical Collection, vol. 5, pp. 168, 186, Samosset 
of Plymouth History. 
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to the west shore of Pemaquid Point, to 
utilise the harbor trade. Abraham Shurt 
was the resident agent of the firm, and an 
English magistrate of the plantation. 

Brown, Sa-ma-a-set, Ungoit ( probably 
Samosset’s wife), and Shurt here executed 
the first deed of a great land deal, with the 
neat, compact formulary of acknowledge- 
ment still used in New England, of which 
Abraham Shurt was the author, and prob- 
ably used a formulary of the common law 
of England, as follows, viz: ‘“ July 24, 1626, 
Captain John Samoset and Ungoit, Indian 
Sagamores, personally appeared, and ac- 
knowledged this instrument to be their act 
and deed at Pemaquid, before me, Abraham 
Shurt.” This is the only record of a formal 
legal transaction, with the implied existence 
of a magistrates’ court and record, earliest 
in the Pemaquid section of the Sagadahoc 
colonial settlement. 

In 1631, the Aldworth and Elbridge 
Plantation had grown to the importance of 
an emigrant depot, with a ship of 240 tons, 
sixteen guns, in current trade with Bristol, 
England, called the ‘“‘ Angel Gabriel,” un- 
fortunately driven ashore and wrecked in the 
harbor of Pemaquid in an August gale, 1635. 
The business expansion of this harbor site 
had reached the’sea-island dependencies of 
Monhegan and Damariscove and a proprie- 
tor’s court was organized and held there, of 
which Thomas Elbridge was the judge, to 
which the inhabitants of these islands (and no 
doubt the neighboring mainland communi- 
ties) resorted for redress of legal grievances. 

We have yet found no records of this 
courtextant. Itscharter privileges and scope 
of civil rights are found in the Pemaquid pa- 
tent, granted Feb. 29, 1631. A census of the 
year preceding shows eighty-four families, 
besides fishermen, appurtenant to this plan- 
tation! Indeed this Pemaquid settlement 
was larger and more important than the 
capital of Canada? The bill of civil rights 


15th vol. Mass. Hist. Soc. Col., p. 197. 


? 5th Vol. Mass. Hist. Soc. Col., p. 196. Thornton. 





to the people of Pemaquid recites its issue was 
made with a view to “replenish the desert 
with a people governed by law and magis- 
trates!” It authorized a democracy in scope 
and practice as perfect as that of this day, 
of which our existing concessions of civil 
rights, we think, are offshoots. 

The principle of a majority rule was set 
in the machinery of civil power at Pema- 
quid. ‘From time to time (it was de- 
clared) the people may establish such laws 
and ordinances for government, and by 
such officer and officers as most voices 
shall elect and choose.”?! 

Such were the principles of civil right 
and law, laid as the basis of legal enforce- 
ment and adjudication of the proprietors 
court at Pemaquid till Sept. 5, 1665. 

On the twelfth of March, 1664, the great 
fishing plantation of Aldworth and Elbridge, 
and Popham’s estate on the east side pos- 
sessions, were acquired by the Crown of 
Great Britain, and converted into a ducal 
province for the Duke of York, under the 
the style of “ Pemaquid and Dependencies.” 

A new civil organization was created 
Sept. 5, 1665, by a royal commission at 
“‘ Sheepscot Falls,” which held its sessions 
at the house of John Mason. 

Pemaquid and its dependencies were 
erected into a county, called Cornwall and 
two towns as centers of administration of 
civil affairs were created. The chief or 
capital embraced the Pemaquid Harbor 
Plantation, Islands and ‘“‘ New Harbor,” the 
old Popham Port, and named “James Town” 
of Pemaquid, probably in honor of James, 
Duke of York, the royal proprietor of the 
Province. 

The ‘Sheepscot Farms,” were created 
a shire town, called ‘“‘New Dartmouth,” 
probably, from the fact that most of the 
population were immigrants from Devonshire, 
and its river ‘ Dart.” 

A new legal tribunal was organized, 
called ‘“‘ Court of General Sessions,” and 


1See Pemaquid Patent. 
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made a court of record. Its sittings were 
held on the last Wednesday of June, and 
first Wednesday of November. The No- 
vember session was at Jamestown, where the 
chief justice resided. The circuit was held 
at New Dartmouth. 

Sullivan says this court had jurisdiction 
of ecclesiastical affairs. In disagreements 


of opinion, Chief Justice Jocelyn decided. | 


William Sturt was clerk of court at its 
Jamestown sessions; and Walter Philips, at 
the New Dartmouth sessions, who resided 
in Newcastle, near the bridge. 

The records were described “ Rolls and 
acts and orders, passed at sessions, holden 
in the territories of the Duke of York.” 
John Allen of Sheepscot was high sheriff. 
This important record has not yet been 
found. May it not yet exist among the 
title papers in the royal family or archives 
of York in England? 


The precepts of this court, with a dec- | 
laration of claim, authorized a capias of the | 


We have notes of 


body of respondent. 
one trial for murder at Pemaquid, in No- 


vember, 1680. Two parties were arraigned, 
Israel Dymond and John Rashley, for the 
murder of Samuel Collins, master of a ves- 
sel called the Cumberland, by drowning him. 
Of final results, we have no record. 

But we have record of this court of the 


trial of John Seleman of Damariscove in the | 


New Dartmouth shire, Nov. 16, 1686, for 
assault on the sheriff, and threats of murder 
of his wife. On plea of not guilty issue was 
found for the king; Seleman was fined and 
placed under bonds for future good behavior. 

The civil existence of the county of Corn- 
wall was, however, ended in the catastro- 
phes of French and Indian assault upon the 
capture of Jamestown and fall of Fort Charles 
of Pemaquid, 1689; collapse of the Stuart 
dynasty, involving the tragic death of Chief 
Justice Thomas Giles at Pemaquid Falls, and 
the capture of his wife and children. 

Town and court records, title deeds, and 
public papers were all scattered and de- 





stroyed; the country made desolate and 
The ancient plantations of the du- 
cal province became solitudes, and so re- 
mained till 1716, when Georgetown, em- 
bodying the Arrowsic Island resettlements 
of 1714, was incorporated by Massachusetts 
and made the shire of a new county called 
Yorkshire. 

Anno Domini, 1728, Samuel Denny, be- 
came a citizen of the New Town, and had his 
Garrison House near the Wates Fort, head 
of Butler's Cove, where a meeting house 
stood in a hamlet of some twenty or thirty 
homesteads. Denny educated 
Englishman, industrious and thriftful, and 
also a civil magistrate. There he held a 
court and, it is said, acted as his own bailiff. 
John Stinson, also, was a Yorkshire mag- 
istrate, whose jurisdiction covered Wiscasset, 
and Jonathan Williamson of Wiscasset was 
a deputy sheriff. But no court of record 
existed till the of Lincoln 
county, June 19, 1760. 

The interest and influence of the old Ply- 
mouth land company fostered the 
county development, caused to be _ incor- 


waste. 


was an 


organization 


new 


porated a new town on its lands, called 
Pownalboro, as a shire town of the 
county of Lincoln, and erected a court house 
and jail on the east bank of the Kennebec, 
built of hewn timber. 

Lincoln succeeded to the jurisdictional 
territory of old Cornwall, the ducal province 
of 1664, embracing the kingdom of Pema- 
quid, of the colonial transactions of 1607. 

The organization of a court of record for 
in 1762,laid the foundations of 
Lincoln bar. The court retained the style 
of the old Cornwall courts, court of sessions, 
with sittings in June and September on the 


new 


Lincoln 


second Tuesday. 

Samuel Denny, William Lithgow, Aaron 
Hinckey and John North, were its first 
judges. Its first session opened as follows 
viz: 

“Lincoln SS. 
Anno Regni Regis tirtii, Magnae Brit- 
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ainiae, Franciae et Hiberniae primo”: and 
the first order, declared Jonathan Bowman, 
clerk; and the next the establishment of a 
seal, thus: “At his Majesties court-of gen- 
eral sessions of the peace at Pownalboro, 
within and for the county of Lincoln, on 
the first Tuesday of June, being the first 
day of the month, A. D., 1762, it was further 
ordered, that a seal presented by Samuel 
Denny, Esq., the motto whereof being a cup 
and three mullets (being the lawful coat of 
arms of the said Denny’s family ) with said 
Denny’s name at large in the verge thereof, 
be accepted, and that it be established to 
be the common seal of this court.” 

In 1786, the supreme court of Massachu- 
setts began sessions in the old Pownalboro 
court house. 

In 1794, court holdings were changed 
from the Kennebee to the Sheepscot Pre- 
cinct of Pownalboro, at Wiscasset Point, 
with alternate sittings at Hallowell. Cush- 
ing, Sewall, Sargent and Sumner, were jus- 
tices presiding. The first session of this 
change had a formal and dignified opening. 
Three sheriffs in cocked hats, armed with 
swords and bearing long white staves, marched 
in procession before the judges, the bar fol- 
lowing to the beat ofa drum. From then till 
now, Lincoln bar has worked out the issues 
of law and justice here, at Wiscasset Point, 
a site of one of the old Sheepscot Farms 
granted by Governor Dougan, a governor 
of Pemaquid and depend ncies of the old 
ducal province of 1664. 


THE CLIMAX. 


CLOSE OF THE ACORN 


The planting a baby oak on the court- | 


house lawn at Wiscasset, and an evening 
banquet, in honor of Chief Justice Peters, were 
the concluding exercises of the occasion. A 
thrifty three-foot sprout from the Penobscot 
Oak, had been carefully selected, prepared 
and nursed for the occasion by the Lincoln 
bar, to be set out and fostered as the 
“ Peters Oak.” 
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| 
| During the court recess of Friday the 
third of November, 1899, the bar gathered 
| at the place of planting. Headed and led 

by the Wiscasset Cornet Band, the youth 
from the Wiscasset academy, the children of 
the grammar schools and primary depart- 
ments of the village, and their teachers, two 
hundred strong, marched in procession to 
the planting ground, and formed a hollow 
square about the bar members and the little 
tree. George B. Sawyer, Esq., set the sprout 
with a new spade, cheered by cadences of 
appropriate strains of soft music from the 
band. He also explained the novel scene. 
William H. Hilton, Esq., formally dedicated 
the little tree as the ‘“ Peters Oak,” as the 
president and in behalf of the Lincoln bar; 
whereupon R. K. Sewall, Esq., moved that the 
transaction be entered of record on the bar 
registry, which was adopted. R.S. Partridge, 
Esq., made a spirited address of thanks to 
the school children for their sympathy and 
aid, and in eulogy of the honored chief jus- 
tice; and the whole closed with the song of 
‘“‘ America,” and three cheers for the Chief. 
At 9 o'clock, P.M., the banquet at the Hilton 
House was opened. There were a dozen 
courses. ‘ The brains and fame of the State 
of Maine were there,” to participate in the 
quiet heartfelt farewell of Lincoln bar to the 
justice. Most of the associate justices of 
the Supreme Court of Maine added to the 
eminence of the occasion, with the United 
States senator, Eugene Hale. The post 
prandial exercises were opened by President 





| Hilton, ina brief appropriate address of wel- 


| come, as follows : — 
TERM. — THE FAREWELL. | 


BRETHREN AND FRienps : —In behalf of Lin- 
coln bar it affords me great pleasure to extend to 
you cordial greeting. We are glad to find you 
within our borders; we are happy to meet you 
around this board. It is well that we should oc- 
casionally lay aside the cares and perplexities inci- 
dent to our profession and cultivate the social side 
of life. While your neighborly, brotherly and social 
qualities are universally recognized, yet it is well 
known and understood that a special purpose 
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prompts us to gather here this evening We have 
assembled to do honor to our worthy Chief. We 
wish to demonstrate and emphasize our profound 
respect and affection for him. 

I have always believed and have often declared 
that, in my judgment, the highest attainment to 
which a man may aspire is, that after a long, use- 
ful and successful business career, with a mind 
richly stored with knowledge, and a heart full of 
kindness, and a personality radiating warm sun- 
* shine, he shall in the afternoon of life become a 
living magnet, drawing to and around him not 
only men, but children, who will delight in his com- 
panionship and in his entertaining and instructive 
conversation. Very like such a man is our distin- 
guished guest, Chief Justice Peters. 

Brethren: Salute your Chief. I propose the 
health of Chief Justice John A. Peters, with the 
hope that many years of- usefulness, content 
and happiness may be added to the years already 
so well spent. ; 


His honor was greeted by a standing recog- 
nition of the propriety of the toast, and ris- 
ing said in reply: — ~ 

“] thank you for this dinner and this assem- 
blage of friends. As you all know, I am about 
to retire from the bench of Maine. I am proud 
to say, I am doing it while I have mind and 
sense enough to know what I.am doing. I have 
always been fascinated by old Lincoln, and held 
more terms of court there than in any other county 
in this State, except, possibly, Penobscot. Lamb 
has said on a like testimonial it ‘ was like passing 
from life into eternity.’ Well, I am not ready for 
eternity ; and I do not believe ‘that eternity is 
ready for me. But I have a sort of indescribable 
feeling of being buried alive, in thus taking leave 
of my duties on the bench. Yet I tell you, gen- 
tlemen, if I am to be buried alive, I would rather 
be buried in old Lincoln county than anywhere 
else in the world ! 

“An eastern monarch offered a reward for a 
new pleasure. Were he alive to-day, that sought 
for pleasure would be his, were he to come to old 
Wiscasset . . . stroll to the quiet old court house 

. ramble across the long bridge to the 
island . . . and bring up under the old oak 
‘ Penobscot.’ ” 


The toast master for the occasion was R. 
S. Partridge, Esq., who introduced the bar 





speeches by proposing “ Lincoln Bar, the 
Mother of Counties,” and called for R. K. 
Sewall, Esq., who responded as follows : — 


May it please the court, members of the bar 
and gentlemen of the jurisprudence of Maine: 
As I rise to answer this call, I am deeply im- 
pressed, almost startled, with the fact, that we 
are standing on this occasion among the centu- 
ries, making history, at work on a capstone of a 
new niche, as a climax in the life of Lincoln bar, 
if not in the jurisprudence of our State ! 

I am given the motherhood of Lincoln as a 
theme. “ Mother!’ Who does not appreciate 
its import? The word is itself an epitome of all 
that is true and tender in affection, faithful in 
nurture, enduring in sympathy, in humanity! 
Mother! It suggests a look into the cradle, at 
the infancy of law within the ancient jurisdictional 
territory of Lincoln bar. 

On the twentieth of August, 1607, was organiz- 
ed the first court of record, with a seal and mar- 
shal, in New England, and within the jurisdictional 
precincts of Lincoln bar of old, under royal 
charter dated April 10, 1606, drawn up by the 
chief justice of the bar of England, to plant the 
soil of New England with the privileges and 
principles of the common law of England, as a 
colonising factor. The procedure of the admin- 
istration whereof Lincoln bar was representative, 
has reached a climax this term of court. Hav- 
ing’ brought forward the skeleton of legal pro- 
cedure and principles of colonial antecedents of 
the jurisdictional territory of Lincoln bar, to be 
crowned with memorial symbols; shall it be 
with oak ? 


Hark! Is it a song of echoing centuries? 

On the banks of the Sheepscot near the old fort, 
Chief Justice Peters was caught in an oak. 
Not like Absalom by the hair of his head, 

But in toils of beauty and strength it is said. 
This oak responsive to the judicial caress 

Put out its fronds with a view to impress 

A due sense of gratitude and promised fruit. 
Acorns soon fell in copious showers 

To win the judge from all other bowers, 

And give a new name to judicial sitting, 

A name in fact of rural fitting. 

So we have it now in full, and firm 

Our Chief Justice Peters’ ** Acorn Term.” 
The oak and its acorns have blocked the way, 
To close a term with a gala day: 
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Not with Longfellow hanging his crane. pure spring water of the old town; also, of its 
Illustrative of life’s domestic train : rural environments. The labors of the day sug- 
Nor yet with fronds of the old tree top, gested recreation and exercise, by rambling in the 
But the hanging of an acorn drop. woods, and extensive walks. Lured by the long 
Or if preferred, you soon shall see bridge to quaff refreshing sea airs across the 
Memorial hidings in a junior tree: Sheepscot tides, and to revel in the scenic beau- 

















JOHN. A. PETERS. 


And that none shall ever doubt or croak | ties of landscape and forest attractions of “ Folly 

It’s a scion true of the “Penobscot Oak”! | Island,” the site of the ancient military defenses 

The story we will give in a summary of this | of Wiscasset Harbor and the heart of Maine as 
judicial finding. | well, the island still pitted with earthworks 
In his service on the bench of Lincoln bar, at | frowning over the narrows, and through the port- 
Wiscasset, his honor became enamored of the | holes of the gun deck of a wooden castle, known as 
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the “block house,’ the judge encountered an 
oak tree of remarkable features. It excited in- 
terest and commanded admiration. Members of 
the bar were wont to share his honor’s athletic 
perambulations. 

It was the October term of Lincoln bar, A. D. 
1873, and Wales Hubbard and Hiram Bliss, 
Esqs., were with the judge at the oak finding of the 
court. It was a beautiful October afternoon, the 
party came upon the tree. There was no court 
reporter there. The sight of the tree arrested 
the party, striking them with awe and the judge 
with inspiration. 

In its proportions, the tree seemed majestic : 
not so exceptionally tall as it was massive and 
heavy. Its wide-spreading branches were large 
and ponderous. 

The character of its fruit was matter of admir- 
ation, and won marked attention of all as it lay 
spread on the ground. Its acorns were then and 
are now the largest ever seen in Maine. Every 
nut’ picked in season, is thoroughly sound and 
handsome in shape : shells smooth as if varnished, 
and almost uniformly exact in size with each 
other. 

There was then no evidence the place where 
the tree stood had beenfrequented. It appeared 
a stranger to humanity. 

Its site is one of the most picturesque spots on 
the river or bay. This judicial tramp had been 
one of discovery. The discovery called for a 
name. What should the tree be called? The 
discussion suggested a variety of names. The 
judge was in doubt. He thought the most ap- 
propriate name would be “Neal Dow Oak,” be- 
cause it drank nothing but water and takes any 
quantity of that! Finally the problem was 
solved in a call for “‘ Penobscot”’ ; and Penobscot 
Oak has ever since attached. It has been the 
charm of the venerable chief justice’s October 
term, for years; and this term he has been wont 
to call “ Acorn Term.” 


| 





In the plenitude of his inspiration, the judge | 


has profoundly and _ instructively soliloquized, 


ravished with visions of psychological novelties, | 


in possible virtues of vegetable life 
favorite oak, he asks, “‘ Has it sensation, or the 
function of thought ?”’ 

His answer, “Certainly! anything that is 
alive, has sensation to a degree. This monarch 
looks as if it might know something! It can 


in his | 


adapt itself to storms and wind. It is said the 
difference between man and the grades of animal 
life below, is, that while animals may be con- 
scious they do not know they are conscious, but 
man is conscious that he is conscious. 

“So vegetation in the form of a huge oak, may 
have consciousness. Who knows? 

“‘ This great tree has likewise in form and shape 
its twists and turns,its straightness and crooks, 
its upward slopes and downward declensions, its 
vigor and weakness, its beauties and deformities, 
like to many a human being, illustrative of char- 
acter, mentally and bodily. Most any character, 
from the judge on the bench himself, to the 
court crier, or janitor of court room where the 
judge sits, may be found in the multifarious limbs 
of this great oak tree! And there, innumber- 
able, are both beauties and deformities yet to 
be discovered in the manifold branches thereof, 
illustrative of human character through the imag- 
ination of the philosophic humorist and investi- 
gator.” 

Such lessons are the judicial suggestion of the 
find of a Penobscot oak on the Sheepscot, in a 


| niche of the history of Lincoln bar. 


CONCLUSION. 

But the oak has a history as a memorial. In 
vegetation it is the forest king. In industrial 
hands, it is the strongest rib of the builder’s art. 
In the annals of humanity, it has been the hiding 
place of precious memories: a beacon light to 
retrospection: a charm to sacred association, a 
symbol to inspiration of immortality ! 

This forest king to the Roman was “ Quercus,” 
and to the Greek “ Druis.”” Near two thousand 
years before Christ, and more than thirty-six 
hundred years ago, an oak stood a memorial fac- 
tor to the family of Jacob, the Hebrew, a monu- 
ment of fraternal goodwill, in a family jar; and 
was made a memorial of the purgation of his 
household of heathenism. 

The strange gods of his family — “their ear- 
rings ” and trappings of idolatry, offensive to the 
conscience of the old patriarch — “ he hid under 
an oak of Shechem.” This endowed it with a 
religious character, and so made the oak a hid- 
ing place from sin in aid of reformation. 

The dead nurse of Jacob’s mother was buried 
under an oak to mark the spot as a “ place of weep- 
ing,” and so made it a memorial of departed 
worth and keepsake of affectionate regard. 
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But the oak has been used to have legal mat- 
ters in memorial keeping. Joshua, the great He- 
brew captain, during the Canaanitish wars, codified 
rules of government for his nomadic race; and 
when he had written up the book of the law of 
the Lord, he took a great stone and set it up un- 
der an oak. (Jos. xxiv. 26.) 

The stone and the oak were used as memorials 
of a legal crisis in the nation, viz: codification of 
its laws. Gideon too, in a crucial stage of servi- 


tude of the Hebrew race, in seeking divine relief, 


met God under an “ oak of Ophra.” 

These facts show the early eminence of the oak, 
in use for memorial service, in the dawn of civili- 
zation. Hallowed memories were its secrets. 

The oak in history appears to hold no mean 
distinction as a memorial of beneficent events in 
society, worthy of perpetuity. 

Its robust durability is suggestive of fitness 
for memorial uses. It has therefore been built 
into human history as a rib of perpetuity of affec- 
tionate and sacred reminiscences. 

Humanity has voiced the idea of immortality ; 
and in the oak, in the-idealism of nature, to our 
Saxon fathers, its symbol. 

The Druids of Britain hung their memories of 
the past, as well as hopes of the future, on the oak 
in the tree tops of sacred groves. 

Is it not fit, therefore, that the bar of old 
Lincoln, crowned with hoary memories of the 
colonial local civil life of New England of near 
three centuries, — the successor of old Cornwall in 


] 





its jurisdictional service of the common law of 
England; should take the oak as its memorial 
keepsake and adopt the family of the Penobscot 
oak (a loan from the Sheepscot), and make it 
a living symbol of the service of*the venerable 
chief justice of the bench and bar of Maine? 
Shall we not adopt its scion, or acorn, in perpe- 
tuity of the respect and affection of Lincoln bar, 
for our honored chief justice of the judiciary of 
Maine, John A. Peters, of Bangor, whose “acorn 
terms” have so honored and adorned our bar? 
Shall we not hold these living symbols in perpe- 


tuity of his services to society and civilization 





(and of partiality to our bar), of the green old 
age of our venerable chief, and in memorial of 
a useful life, in conserving the peace and good 
order of society, the stability of our civilization, 
the eminence of Maine, in a wise and just juris- 
prudence and adornment of her bench with de- 
cisions of law, of merit and sense? 

To Lincoln bar it will be a crown of honor 
that the honored chief of the judiciary of Maine 
has made it the sittings of the “acorn terms” of 
his court, and so given it a place in the niche 
of the legal history of New England ; and the name 
of Peters a worthy place in the crowning emi- 
nence of the grand old past of Lincoln county. 

Now, gentlemen, with an apology for the use 
of your time and patience — and of the thunder 
of the chief justice, to get the lightning for this 
occasion, —I take my leave of the motherhood 
of Lincoln bar. 
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LEAVES FROM AN ENGLISH SOLICITOR’S NOTE BOOK. 
- a 


“LATET ANGUIS IN HERBA.” 


A STORY OF INNOCENT PARTICIPATION IN CRIME. 


By Baxter Borret. 


WAS sitting in my office in London one 
morning about the end of the “sixties,” 
two years before I left the Metropolis to set- 
tle down in Georgetown, when I was disturb- 


ed from my work by my clerk announcing | 
to me that a gentleman, who would not give | 
A tall man of | 
about thirty-five, rather good-looking, but | 
| write out the will and then act as one of 


his name, wanted to see me. 


somewhat dissipated in appearance, and 
close-shaven, came into the room and handed 
me a card on which was written, not printed, 
Mr. Neil Angus, 422 Oxford Square, Hyde 
Park; he said he called on me without a 
letter of introduction, that my name had 


been mentioned to him by a firm of stock- | 
| the army, ctc.; and I learned from him that 


brokers, who had offices in the same block 


of buildings, and who, though not knowing | 
| was the only son, that the only daughter 


me personally, had said they had heard me 
well spoken of as active, industrious, prompt, 
and painstaking. I bowed my head in ac- 
knowledgment of this pleasant compliment, 
and asked in what way he wanted me to 
serve him. 

He then told me that his father was a 


Scotch gentleman, a Colonel Angus, who had | 
rather recently settled in London, after living | 


abroad for many years, and that he had had 


a sudden paralytic seizure, which his med- | 


ical man had warned him was liable to be fol- 
lowed at any time by another, and that he 
should lose no time in getting his affairs in 


order; Mr. Neil Angus then explained that | 
| niture of his house in Oxford Square; avery 


his father had never made any will since 
his wife had died abroad, and that he wanted 
a short will drawn up at once. I expressed 
my willingness to undertake the task at once, 


but said that in such a delicate matter as | 
will-drawing I could only take my instruc- | 
tions at first-hand, from the testator him- | 


self; but that I was prepared at once to 


| accompany him to his father’s house if want- 
| ed; to this he somewhat demurred, feel- 


ing (as he said) that it was undesirable for a 
stranger to visit a sick man without prepar- 
ation, but he asked me whether I would put 
other engagements on one side, and call at 
422 Oxford Square that evening, at eight 
o'clock, bringing a clerk with me who could 


the witnesses. Before we parted I asked my 


| visitor to give me the small details which I 
| should require to enable me to draw the 


will, with the view of saving trouble to the 
testator and shortening my interview with 
him, such as his full name and his rank in 


Colonel Angus was a widower, that my visitor 
had married a gentleman named Alexander 


Caryl, who was then living at a small sea- 
port town of Devonshire, and was by pro- 


| fession an artist and landscape painter, with 
whom Colonel Angus was on most affectionate 


terms; that the daughter had recently died 
and had left no family. I also was informed 
by my visitor that Colonel Angus was life- 
tenant of some Scotch estates of consider- 
able value which were entailed on his son, 
my visitor, and therefore did not need to be 
dealt with by the will; and that his only 
other property was personal estate invested 
in English securities, and the lease and fur- 


plain, straightforward story. 
Punctual to my appointment, accompanied 


| by my faithful clerk, George Carter, I knocked 


at the door of the house in Oxford Square, 
which was at once opened by my visitor of 
the morning, who apologized for the absence 
of any servant by saying that the old 
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housekeeper, who acted as nurse, and sat 
up at night with his father, had gone out for 
a walk before taking her place in the sick- 
room for the night. I left George Carter 
in one of the sitting-rooms downstairs, and 
proceeded to the colonel’s bedroom, accom- 
panied by my visitor of the morning, who 
introduced me to the colonel, and I then 
desired that he and I should be left alone, 
a request which was (somewhat ungraciously 
as I thought) complied with. 

The sick man lay very still in the bed, 
and spoke in very low tones; and said he 
feared he had received his summons to the 
next world, and was anxious to make a 
will in favor of his son-in-law, who, by his 
daughter’s death might (he thought) be left 
unprovided for if he, the sick man, died with- 
out a will. He then told me the same story 
that my visitor of the morning had previously 
told me; of the Scotch settled estate that 
needed no mention in the will, but would 
form an ample provision for his only son, 
and that he wished to leave a legacy of 
£7000, which (he said), represented about 
one-half of the value of his personal estate, to 
his son-in-law, Alexander Caryl, and the 
residue, including the house and furniture to 
his son; and he said he wished his son-in- 
law Caryl to be the sole executor. I felt it 
only right to point out to the testator that 
it was casting a slur on his only son, not to 
appoint him one of the executors, and after 
some little grumbling he fell in with my 
view, and I then proceeded further to point 


out that it would be prudent to settle the | 


legacy given to the son-in-law, so as to give 
him a life interest only in the capital, and 
provide for the corpus passing over to his 
only son in the event of Caryl’s marrying 


again, as it seemed to me rather hard upon | 
the only son, that his father’s money might | 
in the course of a short time go to endow | 
At this the | 
| to my own confusion, that I had been made 
| an instrument (though an unconscious, and 


the second wife of a son-in-law. 
old man got somewhat angry, and told me 
rather curtly to carry out his instructions, 
and not to dictate to him what his duty was 





as between his son, and his son-in-law. To 
soften the old man’s wrath, and in fear of 
any outburst of anger bringing on fatal con- 
sequences, I decided not to argue the point 
any further but to draw the will as instructed, 
but I extracted a promise from the sick man 
that he would reconsider my suggestion, and 
send for me if he thought it’ prudent on sec- 
ond thoughts to make any alteration. 

After this I summoned up the son to take 
his place at the sick man’s bedside whilst I 
proceeded to put the will into proper shape, 
and get it copied by George Carter. This 
did not take long; and shortly after ten 
o’clock Carter and I went up to the sick 
man’s room, read the will over to him, with 
which he expressed himself satisfied. I then 
called his son into the room, the sick man 
was raised up in his bed, and with some dif- 
ficulty we placed him in such a posture that 
he could sign the will. He took a long time 
and very great care about the signature; 
Carter and I added our names as witnesses ; 
and at the sick man’s request I placed the 
will, folded in a sealed envelope, under his 
pillow. Before leaving him, I added a few 
earnest words, which no one else could hear, 
urging him to reconsider the advisability of 
settling his son-in-law’s legacy, so that, in 
case of his marrying a second time, his own 
son and his family, if any, should have the 
reversion of the legacy; and I again prom- 
ised to hold myself ready to come to him 
again at any moment he might summon me 
to make this or any other alteration he 
might desire. 

Before I left the house his son paid me a 
very liberal fee for the work I had done, 
thanking me for my promptness and expe- 
dition in carrying out his father’s wishes. 

I pause here to ask any fair-minded reader 
of this story whether he can find any fault 
or flaw in my conduct throughout this mat- 


ter. Yet the next few weeks convinced me, 


certainly an innocent one) in the concoc- 
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tion of what might have turned out to be a 
most dastardly fraud. 

Six weeks after the events above 
corded, I received a call from a solicitor 
named Lawson, a man of the first standing 
in the city of London, who produced the 
will, and asked me if my signature attached 
to it as one attesting witness, and the signa- 
ture of George Carter as the other witness, 
were genuine. Of course I at once replied 
in the affirmative. He then told me that he 
had acted for some years as Colonel Angus’ 
legal adviser; that some strange mistake, if 


re- 





not worse, must have occurred, as Colonel | 
Angus declared that he had never seen me | 


in his life, still less had he ever given me 
any instructions for any will; moreover, he 
was absent from London at the date of the 
document, and he thought I ought to take 
the earliest possible opportunity of explain- 
ing the part I had taken in the transaction. 
After pausing for a moment to consider my. 
position in all its bearings, I summoned 
Carter into the room, and in Mr. Lawson’s 
presence told him to go with Mr. Lawson 
into the waiting-room, and in his presence, 
but without speaking to him, to put down 
in writing everything he could 
bearing upon the matter, without hesitation 
or reserve, to sign the statement, and put it 
into a sealed envelope. I left them alone 
for the purpose, and in my own room I 


recollect | 


drew up and signed my own statement, | 


placing it also in a sealed cover. 


I had | 


asked Mr. Lawson to send a special mes- | 


sage asking Colonel Angus and his son 
(whom I looked upon as implicated in the 
matter) to meet us at Mr. Lawson’s an hour 
or so later on; and I stipulated that the two 
statements should not be opened or read or 
compared except in Colonel Angus’ pres- 
ence. I had my reasons for all this. My 
suggestions were acted on. Mr. Lawson 
and I went over to his office, where we met 
Colonel Angus and his son. As a prelimi- 
nary I asked Mr. Lawson to identify Colonel 
Angus, which he did, also to identify the 





son, as Colonel Angus’ only son; this also 
was done by both Colonel Angus and Mr. 
Lawson. I then said: ‘“ My course is now 
clear; I never saw either Colonel Angus or 
his son before; I owe no duty of profes- 
sional confidence to any one;” and I asked 
Mr. Lawson to break the seals of both en- 
velopes, and read and compare the two 
statements, whilst I retired from the room. 
In the meantime Carter rejoined us, and he, 
too, stated that he had never seen either 
Colonel Angus or his son before, and this 
was added to his signed statement. It ap- 
peared that our two statements (as might 
have been expected) were completely iden- 
tical; and with this valuable signed evi- 


| dence in his hands, I felt I had done all I 
| could for Mr. Lawson’s purposes, whatever 
| they might be, and that my own character, 


also, was cleared. The rest I must leave to 
Mr. Lawson. He might advise Colonel 
Angus to carry the matter further, or to say 
nothing more about it; that was within his 
province, not mine, and there I left it. If 
the suspicion of all parties was directed 
against the same person as the probable au- 
thor of the conspiracy, we kept our thoughts 
to ourselves, by a sort of tacit under- 
standing. 

I may mention, however, that before I left 
his office, Mr. Lawson told me, in answer to 
a question of mine, that the forged will had 
been sent to Colonel Angus’ bankers the 
day after it was signed, with a letter asking 
the bankers to place it in Colonel Angus’ 


| tin box of securities, the signature to the 


letter being also a very skillful forgery of 
Colonel Angus’ handwriting. 

Two years afterwards, before leaving Lon- 
don to settle down in Georgetown, I called 
on Mr. Lawson on a ‘matter of business per- 
sonal to myself; and he then gave me the 
clue to the whole story, which probably my 
readers have already unravelled. The prime 
mover in the conspiracy was Alexander 
Caryl. His death unlocked Mr. Lawson’s 
lips. He was no landscape painter, but a 
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gambling horsedealer, who had years before 
persuaded Colonel Angus’ daughter to elope 
with him, and had broken her heart by ill- 
treatment and driven her to an early grave. 
[wo boys born of the marriage were from 
the time of their mother’s death maintained 
and educated by Colonel Angus, who had 
taken steps to have their father removed 
from their guardianship, and made them 
wards of the Court of Chancery, with Colonel 
Angus and his son as joint guardians. 
There were traces of great skill and cun- 
ning on the part of Caryl throughout the 
whole matter. Colonel Angus had really 
had a slight stroke, and his life was a very 
precarious one, and Caryl knew it; he also 
knew of the absence of the colonel and his 
son at Brighton, by the doctor’s orders, at 


the time I drew the will; and his fertile brain | 


conceived the plot of personating Neil An- 


and inexperienced solicitor, of whom he had 
heard through some outside stock-broker’s 
clerk, and he had an accomplice at hand in 
the person of another black-leg 'turfite, who 


had at one time been a travelling actor, and | 
had served time for a previous forgery. | 





This man was easily induced to study Col- 
onel Angus’ handwriting, and to act the part 
of the sick testator to the life. But a feel- 
ing of respect for the memory of his dead 
daughter, and a desire to protect the name 
of his grandsons from being mixed up in 
the shameful business, led Colonel Angus to 
forbear to prosecute his son-in-law, who died 
a few weeks before the death of the old 
colonel himself. 

My story is ended; but I can never be 
too thankful that I was enabled to take part 
in frustrating the conspiracy, so cleverly 
plotted, during Colonel Angus’ lifetime, and 
before the occurrence of his death had ren- 
dered the matter one of public concern. As 
for my own part in the drama, I leave my 
readers to blame me as much as they may 
think I may deserve it. I am older now, 


| and probably I should be slower about pre- 
gus, and of calling on me, then a young | 
| save for this, I think the course I adopted 
| throughout was what any other young law- 
| yer in my position would have adopted, 


paring a will for an unknown man; but, 


without suspecting the presence of a snake 
in the verdant herbage. 


CHAPTERS FROM THE BIBLICAL LAW. 


By Davip WERNER AMRAM. 


THE PURCHASE OF 

HE twenty-third chapter of Genesis con- 

tains the record of an ancient convey- 
ance of land, differing materially in form 
from the methods of conveyance familiar to 
us in modern times, yet possessing charac- 
teristics similar to those of the Roman and 
the Common Law. The old forms of pro- 
cedure here recorded are the groundwork 


upon which modern systems have been estab- | 
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lished. They speak of the days when tribal 
ownership of land was still in force, when 


| written records were not, and when the pub- 


lic assembly, the town or village council of 
elders, was required to sanction the legal act 


| of conveyance. 


.In those days formality was greater than 
in our times, for it was only by the obser- 
vance of great formality that rights and obli- 





gO 


gations could be established beyond ques- 
tion. Since there were no records, the 
memory of the witnesses to the transaction 
was relied upon and, in order to impress the 
matter indelibly upon their minds, there 
arose the long and complicated formalities 
common to all ancient systems of jurispru- 
Some of these formalities were made 
the religious element that 
entered into every transaction. This is nota- 


dence. 
necessary by 


bly the case with certain symbolic acts at 
Roman law, and there is ample evidence of 
such cases in the Bible also; but in the con- 
veyance of the land to Abraham which is 
under consideration, the formalities seem to 
It was 
simply an ordinary business transaction, at- 
tended by the proper 
Abraham, the nomadic Hebrew 


have’no religious aspect whatever. 


formalities. 
chieftain, 
had wandered into the neighborhood 


legal 


of 
Hebron, a city well known in later times in 
Jewish history, but at that time belonging 
to the Hittites, the ‘sons of Heth.” 
famous modern Biblical critics deny that the 
Hittites were at that time the owners of this 
territory, but their arguments are not in 
We shall take the Biblical text 
as we find it, for it makes little difference to 


Some 


place here. 


us whether the legal formalities there re- 
Hittite Amorite. With 
Abraham, were his wife Sarah, his children, 
his cattle and his slaves, the entire famd/ia 
of the patriarch. 


corded, were or 


‘And Sarah was a hun- 
dred and twenty-seven years old; these were 
the years of the life of Sarah. And Sarah 
died in Kirjath Arba, the same is Hebron 
in the land of Canaan: and Abraham came 
to mourn for Sarah and to weep for her. 
And Abraham 
dead,” and went down to the gate of the 
city where the town council of the Hittites 


stood up from before his 


was in session. There the elders of the 
Hittites, the ‘“ people of the land” in the 
most public place, and in the presence of 
all who came and went through the forum 


at the city gate, transacted the public busi- 
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recognized by them as a distinguished chief- 
tain not of their tribe, temporarily dwelling 
within their tribal domain, and was accorded 
the honor of a seat in the midst of their as- 
sembly. A favorable opportunity during 
the session of the council having presented 
itself to Abraham, he addressed them “ and 
spoke unto the sons of Heth, saying, I 
am a stranger and a sojourner with you; 
give me a possession of a burying-place with 
you, that [ may bury my dead out of my 


sight.” Abraham being an alien, could not 


‘acquire property rights in land without the 


consent of the people. Land was tribal 
property, held and used, it is true, in sever- 
alty by the members of the tribe, but in- 
alienable, especially to a stranger, except by 
common consent given by the tribal coun- 
cil. Our land laws, restricting the right of 
aliens to acquire real estate, are survivals of 
the days when the alien was, zpso facto, an 
enemy, and could not be permitted to settle 
permanently, until the people had given 
there- 
Abra- 


their consent. It was to the people, 
fore, and not to any individual that 
ham addressed himself. 

Abra- 


ham, saying unto him, AHearken unto us, 


‘And the sons of Heth answered 


my lord: thou art a mighty prince among 
us; in the choice of our sepulchres bury 
thy dead; none of us shall withhold from 
thee his sepulchre, so that thou mayest 
And Abraham stood up, 
and bowed himself to the people of the 


land, to the sons of Heth. 


bury thy dead. 


And he spoke 
to them, saying, If it be your mind that I 
should bury my dead out of my sight, 
to 
Ephron the son of Zohar, that he may give 


hearken unto me, and entreat for me 
me the cave of Machpelah, which he hath, 
which is in the end of his field.’”’ 

Abraham had selected the place that he 
that the 
owner was there among the members of the 
council, but the formalities of the occasion 


prevented him from addressing his request 


desired to have, and he knew 


ness of their community. Abraham was to Ephron personally. It will be noted that 
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his first request and the answer of the coun- 
cil contained no intimation of his intention 
to purchase the place for money. This is 


usually attributed to the politeness of the | 


parties concerned. But it was not 


mere | 


politeness that governed the formalities of | 


this occasion. It seems rather to have been 


consummation of the matter, by acceptance 


raham accept his apparently generous offer ; 
and indeed it is likely that had Abraham 
said, ‘I accept,” it would not have been 
binding on Ephron, because he had not 
said, ‘‘ Without price I give it to thee.” The 
omission of these formal words led Abra- 


| ham to understand that the land was not to 
the formal way of striking a bargain in those 
days, by question and answer, until the final | 


of the last offer. And the absence of the price | 
in the opening phrases, the offer to give the | 
land without price, the counter-offer insist- | 
ing upon payment, and the final mentioning | 
of the price casually, as it were, are all part | 
of the regular formal act preliminary to the | 
transfer of the title. The peculiar use of the | 
phrase ‘“ hearken unto me,” and “ hearken | 


unto us” (oyez) by each of the parties in 


making his proposition, or counter-proposi- | 


tion, seems to indicate that they were not 


used to attract the attention of the person | 
addressed but were formal words necessary 


to the legality of the transaction, which ended 
by Abraham “hearkening unto Ephron,” i.e. 
accepting his offer. 

Abraham having thus indirectly called 
upon the prospective grantor of the prop- 


erty to speak, adds, “for as much money as | 
it is worth he shall give it to me for a pos- | 
session of a burying-place among you. Now | 
Ephron was sitting among the sons of Heth.” | 


This is usually translated in the English ver- 
sions, ‘‘ Ephron dwelt among the sons of 
Heth.” The Hebrew text is properly trans- 
lated ‘‘was sitting.” He was one of the 
council and immediately took up the word 


when Abraham had_ concluded. 


“ And | 





Ephron the Hittite answered Abraham in | 


the hearing of the sons of Heth, of all that | 


went in at the gate of his city, saying, Nay 
my lord hearken unto me: the field give I to 
thee, and the cave that is therein, I give it 
thee; in the presence of the sons of my 
people give I it thee, bury thy dead.” It 
is probable that nothing would have discon- 
certed Ephron so much as to have had Ab- 


be given without price, and that this impor- 
tant point had yet to be fixed. After this 
statement of Ephron, ‘‘ Abraham bowed 
down himself before the people of the 
land.” 

Why? Bible commentators say, out of 
thankfulness for the generous offer of Ephron. 
If so, why did he not bow to Ephron? 
This bow meant to indicate that he 
prepared with his next counter-proposition, 
to be made to Ephron in the presence of 
the council. The courtesy shown to the 
judge by the lawyer about to address the 
jury has in it something akin to the bow of 
Abraham. Abraham invariably saluted the 
council before speaking. 
his opening request. The act of arising is 
in itself an act of courtesy. The council all 
sat, and he sat in their midst, but when he 
became a suitor he stood up to address 
them. Then after they had given their 
consent to his acquisition of a burial place 
he again ‘stood up and bowed,” before 
making his next offer, and, lastly, after 
Ephron had spoken he again ‘‘ bowed down,” 
before making his final proposition. ‘ And 
he spoke unto Ephron in the hearing of the 
people of the land, saying, But if thou wilt, 
I pray thee dearken unto me; 1 will give 
thee money for the field; take it of me, and 
I will bury my dead there.” 

Abraham no longer speaks of the cave, 
or the burial place that he desired, but of 
the whole field. He wanted a “ possession 
of a burial place.” This did not mean 
merely the six feet of ground required, or 
even the cave in which the body was in- 
terred, but an estate of inheritance, in which 
the family tomb would be placed and which 
would be sanctified by the dead buried 


was 


He arose to make 
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the family. The grave of the ancestor buried 
in the family estate, was the strongest evi- 


dence that could be adduced to prove title. | 


“And Ephron answered Abraham, saying 
unto him, My Lord, kearken unto me, land 
worth four hundred shekels of silver; what 
is that between thee and me? Only bury thy 
Generous Ephron! — according to 
Four hundred 


dead.” 
the Bible commentators. 
shekels of silver was a fortune in those days, 
but Ephron apparently speaks of it as a 
mere bagatelle. But Abraham understood 
Ephron better than the Biblical commenta- 
tors understood him. This was the formal 
hint that the price was fixed and the ne- 
Hence Abraham 
is 


gotiation about to close. 
“hearkened” unto Ephron, or, as_ it 
translated’ in the Leeser Bible, ‘“‘ Abraham 
understood the meaning of Ephron.” And 
indeed after Ephron had fixed his price 
there was nothing more to be said. Abra- 
ham produced the silver and “ weighed un- 
to Ephron the silver which he had named in 
the hearing of the sons of Heth, four hun- 
dred shekels of silver, current ‘money with 
the merchant.” The weighing was probably 
done by the public /ibripens, a functionary 
well known to us through the Roman law. 
The shekel here mentioned is not a coin 
but a weight. The word “ shekel” means 
weight. At a later time a certain weight 
of silver became ¢he shekel, the standard 


weight of money, very much as a certain | 


weight of English gold became “Ae pound. 
The act of weighing and handing over the 
silver ended the formality and thereby the 
land became a possession for an inheritance 
unto Abraham forever. 

The chronicler in the book of Genesis was 
a careful scrivener. In terms which must 
excite the admiration of the modern con- 


veyancer he describes the transaction: 


| 
| 
| 
| 
| 





there, and made a permanent possession in | “ And the field of Ephron which was in 


Machpelah, which was before Mamre, the 
field and the cave which was therein, and 
all the trees which were in the field, that 
were in all the borders round about, were 
made sure unto Abraham for a possession 
in the presence of the sons of Heth, before 
all that went in at the gate of his city.” 
Very carefully does the chronicler enumer- 
ate the field, the cave, the trees, even all 
those in all its borders lest any right to fell 
wood remain in the grantor. All these, he 
says, were made sure unto Abraham before 
the public council of the Hittites by whose 
presence the conveyance was made sure. 
Thereupon Abraham took possession and 
exercised his first act of ownership. ‘ And 
after this Abraham buried Sarah his wife in 
the cave of the field of Machpelah, before 
Mamre: the same is Hebron in the land of 
Canaan.” It seems that this record was 
made long after the event, for the memory 
of a later generation had to be refreshed by 
the statement that the place known to them 
as Hebron had formerly been called Kirjath 
Arba, which was before Mamre. Both the 
latter names were merely vague memories 
of ancient days. The record in the book 
of Genesis then ends with a clause like a 
clause of warranty. ‘“ And the field and the 
cave that is therein, were made sure unto 
Abraham for a possession of a burying place 
by the sons of Heth.” In the presence of 
the sons of Heth the formal transfer of 
Ephron’s rights was made, and by them, 
representing the whole community, the title 
was made sure unto Abraham. The He- 
brew text may be translated “were made 
sure from the sons of Heth,” as though it 
was the transfer of the title by the tribe 
rather than that by the individual ferre tenant 
that was required to warrant it against all 
claimants. 
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THE LIFE OF A CHINESE MANDARIN. 


T two or three o’clock the mandarin 
£ % shakes himself up, and if business is 
so moderate that he can afford to postpone 
the hearing of cases so late, he robes him- 
self and proceeds to the second or third 
court to sit as judge. Of course, in a busy 
city, the mandarin has to hurry over his 
mid-day meal and go without a snooze; as 
I said before, it all depends upon how many 
superiors there are “knocking around.” 
The “court” is literally a court; that is 


to say, it is a courtyard partly or entirely | 


roofed in. The paraphernalia of justice 
consist of a large table, perhaps ten feet by 
three, covered with a red cloth, or painted 
red. On this table are set black and red 
ink slabs, brushes, and the other usual writ- 
ing materials, besides a sort of hammer, with 
which the mandarin occasionally knocks on 
the table. 
of arms,” and indeed they are; they are 
stands containing spears, hatchets, and other 
strange objects usually carried by lictors. 
Every one addressing the court, be he plain- 
tiff, defendant, or witness, must kneel; the 
only exceptions are official personages, or 
those holding titular rank. There is no limit 
to the city magistrate’s jurisdiction; it ex- 
tends over all matters, -— civil, criminal, politi- 
cal, social, religious. In all cases sentence of 
death is pronounced by the city magistrate 
before the matter is taken to a higher court. 
The mode of procedure is, from our point 
of view, decidedly undignified. The ma- 
gistrate speaks in a loud, impatient voice, 
abuses the accused, asks unfair and leading 
questions, goes into matters irrelevant to 
the issue, takes cognizance of hearsay, and, 
in short, outrages every sentiment of fair- 
ness and impartiality. It is beneath the 
dignity of a mandarin to speak publicly in 
any but one form or the other of the so- 
called ‘‘ mandarin dialects.” Hence, in order 
to maintain his position, an official will go 


Behind are what look like “‘ stands 





through the form of having an interpreter 
for a language — sometimes even his native 
tongue — he understands perfectly well. 

On one occasion I sat as assessor to a 
Manchu mandarin who spoke Cantonese 
perfectly. The witnesses were mostly Can- 
tonese, but the mandarin roared out his 
questions in Pekingese; they were inter- 
preted in a corrupt southern mandarin dia- 
lect, through which medium, again, the Can- 
tonese answers were returned. Things went 
on so unsatisfactorily that I at last conducted 
the examination myself in Cantonese, and, 
although the mandarin understood every 
word that was said, explained it to him in 
Pekingese. It need hardly be hinted that, 
what with secretaries, interpreters, taking 
down written depositions, and total absence 
of rules of evidence, the chance of obtaining 
justice is infinitely small where bribery is at 
work. An attempt to administer rough jus- 
tice is, however, as often the rule as the 
exception. There is another safeguard. 
The Chinese, if unscrupulous, are easy- 
going, and dislike pushing things too far. 
Thus, if a gaoler finds he really cannot 
squeeze any more money out of a prisoner, 
he usually treats him with reasonable hu- 
manity; if a ‘“warrant-holder” has been 
billeted upon a family and sees clearly that 
he has ruined them, he generally leaves them 
enough to re-commence in life. In the same 
way the family men and gatekeepers, through 
whom the bribes commonly pass, endeavor 
not to kill entirely the goose with the golden 
eggs. Unless political malignity or private 
spite is aroused, everybody manages to 
square everybody else, and things jog along 
pretty well. Still, the yaménus have such a 
villainous reputation that most respectable 
people prefer to carry their disputes before 
a family or village tribunal; and if these 
agree, the law takes no cognizance of any 
crime whatever except treason against the 
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state. In fact, the policy of the govern- 
ment was cynically declared sixty years ago 
by the Emperor Taokwang, who said: “I 
wish my people to dread the inside of my 
yaméns as much as possible, so that they 
may learn to settle their quarrels amongst 
themselves.” 

Most mandarins pass the whole of their 
lives without taking a single yard of exer- 
cise. The late Nanking viceroy (father of 
the Marquis Tséng) was considered a re- 
markable character because he always 
walked ‘‘one thousand steps a day” in his 
private garden. Under no circumstances 
whatever is a mandarin ever seen on foot in 
his own jurisdiction. Occasionally a popu- 
lar judge will try to earn a reputation by 
going out évcognito at night; but even then 
he takes a strong guard with him, and (as 
happened when I was at Canton) gets his 
attempts to pry too 
As the police and the 


head broken if he 
closely into abuses. 
thieves are usually co-partners in one con- 
cern, it naturally follows that caution must 
be used in attacking gaming-houses which 
have bribed themselves into quasi-legality. 
A mandarin’s leisure, which may be said to 


begin at five P.M. and continue till nine, is 
spent in one or other of the following ways: 
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Either he reads poetry by himself, or he 
sends for his secretaries to drink wine, crack 
melon-seeds, and compose poetry with him ; 
or he may shoot off a few arrows at a target 
in his garden; or (and this is the common- 
est) he may invite the rich merchants to a 
“feed” in his yamén, or accept invitations 
from them. But this is rather dangerous 
work; for there is a sort of unwritten law 
against mandarins leaving their own yaméus, 
except on official business bent. On the 
other hand, merchants of high standing steer 
clear of the local mandarin unless (as hap- 
pened when I was at Kewkiang) he happens 
to be a compatriot of theirs. On his grand- 
mother’s, mother’s, and wife’s birthdays, the 
mandarin receives congratulations and pres- 
ents; of course on his own, too. On these 
festive occasions he may give a play. In 
China, theatrical entertainments are com- 
monly hired privately, though as often as 
not the ‘‘man in the street” is admitted 
gratis. But even here caution is required ; 
for many days in the year are nefasti, on 
account of emperors having died on those 
anniversaries ; and it goes very hard with a 
mandarin if he is caught ‘‘ having music” 
on a dies non. 
Cornhill Magazine, 
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ETIQUETTE OF THE ENGLISH BAR. 


A BARRISTER’S GRUMBLE. 


HE etiquette of the bar, like every /ex 

non scripta, is somewhat vague. and 
difficult to define precisely. So much un- 
certainty prevails in matters of detail, that 
the highest authorities differ on points of con- 
stant occurrence. One large class of rules of 
etiquette is conceived in the narrowest spirit 
of exclusion, and has for its direct object to 


increase the expense of the profession to | 


practitioners. For instance, a barrister must 
enter and leave the circuit town riding first- 


| 


class, and if he stays at a hotel he must not | 


dine in the public room. The reasons some- 
times put forward in defense of these and 


similar rules, will not stand the test of a | 


moment’s investigation. It has been said 
that they are requisite to keep up the social 
position of the bar; but men of far higher 
station habitually travel third-class and dine 
in the public room of a hotel.. They are 
sometimes defended on the ground that it is 
requisite to prevent the bar from coming in 
contact with solicitors, and other subordinate 
actors in the performance of anassize. This 
plea is either in substance the same as the 
former one, and rests upon some mistaken 
notion of artificial ‘ respectability”; or it 
assumes that barristers would unfairly turn 
such casual encounters into opportunities 
for securing business. 
attempts to account for the class of rules in 
question in some other way than the true 
one. The truth is, that they are designed 
to make the profession as expensive as pos- 
sible, and thereby to exclude competition. 
To be a “ barrister” on circuit is a sufficient 
reason in the provincial mind for being 
fleeced and overcharged. The real object 
in view was precisely that which trade guilds 
and crafts pursued in former days. They, 
too, had rules of etiquette and by-laws of 
their own, by which they made access to a 


But these are Jame | 


particular trade difficult, and so diminished 
competition. The same result is obtained 
by the class of rules now under considera- 
tion. Rules of this kind are against the 
interest of the public. The public have a 
clear interest that every man qualified to do 
the work of the profession should be allowed 
and enabled to compete for it; but even the 
profession has no longer any interest in 
keeping up these rules. In the present 
state of the bar, the number of practitioners 
who, in spite of the rules, are able to crowd 
each circuit, is so much larger than the bus- 
iness to be distributed would require, that it 
is perfectly idle to hope for any advantage 
by the exclusion of a few more. Behind 
the few men in business there is already so 
large a crowd of able expectants, only half 
of whom can ever fight their way into remu- 
nerative employment, that it is wholly im- 
material whether more. names 
added to the list of those doomed to disap- 
pointment. Of the same character are the 
rules which throw difficulties in the way of 
a change of session or circuit, and the rules 
as to special retainers. The object is to 
fetter competition as much as possible, and 
to protect those who have secured a certain 


some are 


status from the intrusion of dangerous rivals. 
“Is Mr. Spout,” it will be asked, “to be 
allowed to range unchecked from circuit to 
circuit, skimming the cream of every cause 
list?” Whynot? Ifthe public prefer Mr. 
Spout of another circuit to Mr. Slowcoach 
of their own circuit, they may surely com- 
plain of being taxed for the preference by a 
rule of etiquette and obliged to pay a higher 
fee than Mr. Spout himself would think 
sufficient. Besides, if Mr. Spout obtains a 
brief which Mr. Slowcoach would have had, 
does not Mr. Hopeful, of the same circuit as 
Mr. Slowcoach, profit largely by his absence, 
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and does not Mr. Slowcoach benefit by the 
frequent absence of Mr. Bouncer, his most 
dangerous adversary on the circuit? 

The most important class of rules of eti- 
quette are unquestionably those which reg- 
relation between barristers and 


ulate the 


solicitors. They are more precise and bet- 
ter defined than most of the rules we have 
been considering, and can be summed up 
under two heads: — 

1. A barrister must not take upon himself 
any of the functions of a solicitor; he must 


not collect evidence, or even, except in pe- 


culiar cases, see the witnesses; he must not | 


serve process nor perform any of the prac- 
tical business of a cause. 

2. A barrister must be instructed by a 
solicitor, and receive no fees but from a 
solicitor’s hand. 

The first of these rules secures to solic- 
itors the exclusive enjoyment of their own 
department of practice. The second makes 
the intervention of a solicitor necessary in 


every case, even in those in which none of | 


his peculiar functions have to be exercised. 
The first rule is not reciprocal. Barristers 
debar themselves, to an extent.beyond what 


is required by law, from doing the work of | 


solicitors. Solicitors constantly and habit- 
ually usurp the functions of a barrister. The 
functions of a barrister and of a solicitor are 
separated by tolerably obvious lines of de- 
marcation. The barrister’s business consists 
of advocacy in courts of justice, advising on 
points of law, conveyancing in its widest 
sense, and pleading. The functions essen- 
tial to a solicitor are: taking instructions 
from the lay client, collecting evidence, 
serving notices and process, managing all 
details of practice and everything connected 
with the conduct of legal business, copying 
documents and conveyances, and instructing 
the advocate. 
demarcation have been broken in upon, en- 
tirely to the advantage of solicitors, who 
have assumed to themselves a larger share 
of the proper functions of barristers. In the 
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Of late years, these lines of | 





conveyancing department it is well known 
how vast a proportion of country business is 
engrossed by solicitors at the present day. 
Again, in the department of advocacy, the 
peculiar and especial province of a barrister, 
solicitors are daily making fresh inroads. 
Formerly, solicitor-advocacy almost 
confined to the small debts courts in bor 
oughs, and to the police-courts and petty 
sessions. But modern legislation has opened 
out a vast number of other avenues, which 
have been occupied and engrossed by solic- 
itor-advocates, to the exclusion of the bar. 
By the existing etiquette of the legal 
profession, if a merchant or other person 
stands in need of advice on a difficult ques- 
tion arising, or a legal document of any kind 
requiring the skill of counsel, is to be pre- 
pared, or the cause of any party is to be 
advocated in court, members of the bar can 
only give their services after the client has 
gone through the expensive ordeal of a 
number of preliminary attendances, note- 


was 


taking, copying, etc., on the part of a solic- 
itor, whose bill of costs for such services 
will generally be at least six times the hon- 
orarium actually awarded to the barrister. 
The natural operation of such a system is to 
act as a prohibition in such cases against the 
employment of counsel at all, to induce the 
client to substitute for sound advice the im- 
pressions of the solicitor who is first called 
in, and, too frequently, after a long course of 
litigation, to submit to an unsatisfactory and 
costly compromise rather than take the 
opinion of the court. The press have, on 
the part of the public, frequently and loudly 
complained of these evils. Barristers, who 
suffer so severely by them, have long felt 
that they ought to be abated, but they 
nevertheless continue in all their force and, 
whilst the tendency of modern legislation is 
to extend the field of professional practice 
f the solicitors of this country, and to de- 
rogate from the exclusive privileges of the 
bar, English barristers,-who have of late 
years increased in numbers to a formidable 
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rate, are, with hardly an exception, still 
tenacious observers of those restrictive rules 
of etiquette which prevent recourse being 
had to their services except at the discretion 
of asolicitor. The cause of this inverted, un- 
natural state of the legal profession, fraught 
with so many evils to the bar and to the 
public, is only too manifest. It arises simply 
and solely from the manner in which the 
bar has entangled its own feet in the meshes 
of its own etiquette. In the anxiety to make 
the profession select, in the indulgence of 
an unwholesome desire for exclusiveness, 
which most erroneously considers contact 
with the clients for whom they act as derog- 
atory to their dignity, they have fenced 
themselves round with an etiquette which 
forbids them to see a client except through 
the intervention of a solicitor, and have thus 
abandoned to the lower branch of the pro- 
fession the most dignified portion of the 
duty of a lawyer — the office of jurisconsult. 
That duty of giving advice to all comers, 
which the noble senators of Rome were 
proud to discharge, and in which they found 
a sure and blameless road to the highest 
honors of the republic; that duty which 
the ancient serjeants of England discharged, 
when, each seated at his allotted pillar in 
the nave of the old cathedral of St. Paul’s, 
with his writing materials on his knee, he 
took down the complaints and answered the 
questions of clients, the modern bar of Eng- 
land is too squeamish, too delicate, too ex- 
clusive to perform. Instead of elevating the 
profession, this mawkish etiquette has de- 
graded it, and whatever the barrister has 
gained in exclusiveness, he loses in indepen- 
dence. If one branch of the profession must 
be dependent on the other, it is the solicitor 
who should look to the barrister, instead of 
the barrister to the solicitor. The reason 
why this is not so is simply and solely be- 
cause the solicitor sees the client first. The 
bar of England is placed in this unhappy 
position through no act of parliament, 
through no combination of the solicitors, 





but through the suicidal folly of their own 
self-imposed laws of etiquette, which have 
actually forced upon the lower branch of the 
profession the patronage and power which 
properly belong to the counsel, learned in 
the law, whose duty originally was to ad- 
vise their clients as well as to advocate their 
causes, 

If the question be looked at from an his- 
torical point of view, the inference will be 
that the present state of professional rela- 
tions is of very recent date. It isa curious — 
inquiry to trace out the slow and gradual 
steps by which the solicitor system has 
grown from small beginnings to its present 
height. It is at the same time a difficult 
inquiry, because the materials for it are 
scanty and widely scattered. The old prin- 
ciple of Norman jurisprudence was, that 
plaintiff and defendant must personally ap- 
pear in court. 
very early to a relaxation of this strict rule, 
and even in the Grand Coustumier de Nor- 
mandie an attourne?, one who attorns to 
prosecute or defend a suit, is distinctly rec- 
ognized. In the time of Glanville it was 
matter of practice that the party to a suit 


Motives of convenience led 


might personally appear in court and there 
appoint a representative for the particular 
suit, called a “ responsalis ad lucrandum vel 
perdendum,” who had authority to bind his 
principal, to cast essoins, and to determine 
the suit by judgment of final concord. The 
king’s leave was necessary for this purpose, 
and was given by a writ out of Chancery. 
The convenience to the suitor of dispensing 
with his personal appearance led to a series 
of statutory enactments extending the privi- 
lege of making attorneys. Thus the Statute 
of Merton enabled freemen to make suit in 
county courts, or courts baron, by attorney. 
The Statute of Westminster 1 (20 Hen. 3, c. 
10) provided that tenants in writs of assize 
should not delay the juries by essoins after 
they had once appeared, but should make 
an attorney to follow the suit for them. “The 
appointment of attorneys at this period of 
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history was somewhat jealously watched, and 
the power of admitting them was denied to 
clerks or officers of the courts, and reserved 
to the chancellor and to the judges. The 
consequence of waiving the strict rule of 
personal appearance was a rapid multiplica- 
tion of suits. Inconvenience seems early to 
have arisen from the practice of appointing 
non-professional men as attorneys, and it is 
probable that the advocate in a suit was not 
unfrequently selected to represent the prin- 
cipal and to be his attorney. The tedium 
of intercourse with a lay client had probably 
as much influence as any other cause in 
leading to the rule which requires instruc- 
tions to come through an attorney. Circuit 
messes also contributed to the growth and 
full development of the modern system of 
etiquette. Men were first censured and fined 
for attempting to do without attorneys, and 
then, as a further step, were fined and cen- 
sured if they sought to cultivate them. The 
odious theory of hugging became possible, 
and was deservedly reprobated; and un- 
scrupulous or unconscious juniors found that 
to shake hands with an attorney, to take tea 
with his wife, or to dance with his daughter, 
were offenses punished by circuit fines. One 
vestige of the old confusion of professional 
degrees still remains in the law officers of 
the Crown and of the public departments. 
Since the reign of Edward IV the king’s 


attorney-general and solicitor-general, who | 


represent him in legal proceedings, have also 
been apprentices and advocates, while bar- 


risters have held, and still hold, the posts of | 
solicitors to the treasury, to the mint, and | 


to the post-office. The Crown alone has 
thus retained the privilege, which once be- 
longed to all, of choosing an advocate for its 
attorney. The rule which makes an attorney 
necessary is still a voluntary, and not a legal, 


rule. The case of Doe dem. Bennet v. Hall 








| (15 Q. B. 171) decided that by law a barrister 
may appear at Nisi Prius and conduct a case 
in the superior courts without the interven- 
tion of an attorney. The rules, therefore, 
which now govern the relations of barristers 
and solicitors are of comparatively recent 
origin, and cannot be defended on the plea 
of antiquity and tradition. 

To men in practice and of established 
reputation the present system offers many 
advantages. It is an advantage to have 
performed by a solicitor the labor of col- 
lecting from an uninformed and _ talkative 
layman, excited by self-interest, the facts 

material to a legal inquiry. It is an advan- 
tage to be entirely prohibited from conduct- 
ing any of the practical details of legal 
business, which no man in large practice as an 
advocate could possibly undertake himself, 
and would be obliged, under any system, to 
perform by deputy. A great disadvantage 
which follows from the present system, com- 
bined with the changes in legislation, is the 
loss of business to the bar. The business of 
the bar is declining by the course they have 
chosen to adopt. The bar have refused to 
do without solicitors, and the consequence 
is that solicitors are doing without the bar, 
and are absorbing all the local business of 
the country. What then is the effect of the 
system of etiquette on the interests of the 
public? The most obvious effect is increased 





expense of litigation. <A litigant cannot en- 
joy the luxury of employing a_ barrister 
without the still more expensive luxury of 
having a solicitor. He is compelled to em- 
ploy two skilled agents, whose elaborate 
professional training requires corresponding 
remuneration, in many where one 
would suffice. This rule of etiquette is not 
followed in other countries, where the bar 
have as high a social position as here. 


cases 
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FACETIZ. 


“You sign this deed of your own free will, do 
you, madam?” asked the notary public. 

“What do you mean by that?” demanded the 
large, red-faced woman. 

“T mean there has been no compulsion on 
the part of your husband, has there?” 

“Him?” she ejaculated, turning to look at 
the meek little man sitting behind her. “I'd 
like to see him try to compulse me ! ” 


Two lawyers who were good friends got on 
opposite sides of a case, and it was necessary for 
one of them to go on the witness stand. The 
other thought he would have some fun with his 
friend. 

“ Now, sir, are you a lawyer?”’ 

“‘T was admitted to the bar in 

“That is not the question, sir. I ask you, 
Are you a lawyer?” 

“T am a member of the county bar.” 

“That is not an answer to the question. Do 
you consider your advice is worth $5?” 

“T do.” 

“What advice did you ever give that you 
considered worth that sum?” asked the other 
triumphantly. 

“When I told you that unless you stopped 
talking you would prove yourself a fool.” 


” 





A woman named O’Brien wes lately brought 
up in a court for assaulting her husband. Her 
husband, being confined in bed, was unable to 
appear in court. The woman’s face was bruised; 
one eye closed, the nose split, and she had a 
bandage over her head. 

«What an awful condition the poor woman is 
in!” said the magistrate, pityingly. 
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“Och, yer worship!” exclaimed the woman, 
with a ring of exultation, “but just wait till yez 
see O’Brien!” 

MAGISTRATE (kindly to prisoner): “ I'll give 
you another trial.” 

MAGISTRATE (to same person next morning) : 


'“ What are you here for now?” 


PeaRLY Sam: “I ’specs I’se here to get dat 
udder trial.’’ 


A PROMINENT American lawyer was sitting with 
Lord Esher in the county appeals in London, 
while a prosy but prominent queen’s counsel was 
arguing a point. Lord Esher said to the Ameri- 
can: “What do you think of that gentleman?” 
The other said, “‘ Who is he?” ‘One of her ma- 
jesty’s counsel.” “Oh,” said the American, “ now 
I understand why you use the expression I have 
heard so much since I came to this country, 
‘God save the Queen.’ ”’ 


———— em 0 we 


NOTES. 


THE tidings reach us that Japan is adopting a 
new form of capital punishment. It is called 
the vacuum chamber. In one minute and forty 
seconds the cell of the condemned man will be 
emptied of air by a pump. Almost instant death 
will ensue. The chamber is to be eight feet in 
height, ten in width, and ten in length. In each 
side an air-tight window is to be inserted, of 
three-quarter inch plate-glass, and by such means 
officials may watch precisely what occurs. Mean- 
while, we are informed that the prisoner will 
have to undergo certain mortuary preparations. 
He will be stripped, so as to prevent the lodg- 
ment of any air in folds of his clothing. He will 
also be placed on the flat of his back, with hands 
joined above his head, so that the chest may be 
contracted, thus expelling air from the lungs. .. . 
This is all very’ scientific and speedy as a means 
of execution, but if it aims at merciful methods 
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it surely is no more a success than our own elec- 
tric chair. The truth is, no merciful execution 
seems yet to have been decided on by any nation 
- under the sun. If the element of misericordia 
is to be introduced, then it becomes a farce when 
the prisoner is made aware of his near and men- 
acing death. Again and again, hanging has been 
pronounced on the best of all authority (by those 
who have regained consciousness after the rope 
had wrought complete extinction of it) a wholly 
painless death. I know a famous physician who 
had himself “‘ hanged’’ when a boy, and whose 
appointed watcher “cut him down”’ in a coma- 
tose condition. He has assured me that his 
sensations were entirely agreeable. No; the Jap- 
anese, with all their phenomenal “advancement,” 
have not altered matters a whit. Everything lies 
in the culprit’s anticipation of death. Let them 
eliminate that, if they choose ; but until they do 
so capital punishment must remain with them, as 
with us in America, as indeed with every other 
enlightened country, no milder than it was a cen- 
tury ago. — Epcar Fawcett, in Colher’s Weekly. 


My head is like a title deed, 
Or abstract of the same ; 

Wherein, my N , thou may’st read 
Thine own long-cherished name. 


Against thee I my suit have brought, 
I am thy plaintiff lover ; 

And for the heart that thou hast caught, 
An action lies of Trover. 


Alas! upon me every day 
The heaviest costs you levy ; 

Oh! give me back my heart, — but nay, 
I feel I can’t replevy. 


I ‘ll love thee with my latest breath, 
Alas! I cannot you shun ; 

Till the hard hand of Sheriff Death 
Takes me in execution. 


Say, N 
Accept me as a lover, 

May thine affection file a bill, 
The secret to discover. 


, dearest, if you will 


Is it my income’s small amount 
That leads to hesitation? 

Refer the question of account 
To Cupid’s arbitration. 





“THE government of the United States is the 
most cruel and rapacious creditor and the most 
dishonest debtor in this country. If aman has a 
claim against the government which needs the 
kindness of Congress, he had better destroy all 
evidence of the debt, so that future generations 
may not be distressed and made bankrupt in an 
effort to collect the claim.” 

These are the words of the president of the 
American Bar Association, as reported by the daily 
press. They are undoubtedly true. The fact 
stated is what “‘Case and Comment,” in August, 
1898, called “a serious stain on the honor of the 
United States government.” That stain is a 
shameful one. In this one particular of its treat- 
ment of private claims against it our government 
must be deliberately declared to be one of the 
most dishonorable governments among men. 
Every lover of justice, every enlightened lover 
of his country, who is proud of its greatness, 
proud of its justice as administered by the courts, 
must suffer humiliation at the dishonor of his gov- 
ernment in respect to those claims against it for 
which application must be made to Congress. 
The utter unfitness of Congress, on account of its 
bulk and other reasons, to dispose of these claims 
properly, is beyond question. The only adequate 
remedy is a general law to provide for something 
equivalent to a judicial investigation of all private 
claims. It is time that the moral sense of the 
nation was as much aroused on this subject as on 
that of French injustice. For the United States 
to stand before the world as a nation that will not 
do justice even to its own citizens when they have 
meritorious claims against it is a disgrace that 
should make us smart. Some member of Con- 
gress, with the requisite ability to carry the meas- 
ure through, can do his country a great service in 
securing legislation whereby the government shall 
promptly and honestly dispose of all just claims 
against it.— Central Law Journal. 


INTERESTING GLEANINGS. 


AT the recent annual meeting of the American 
Society for the Promotion of Agricultural Science, 
Prof. W. J. Beal reported concerning the germina- 
tion of seeds, after long keeping, that experiments 
had been tried with various seeds five, ten, fifteen, 
and twenty years old, from which it appeared that 
seeds of a large number of important plants would 
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germinate after fifteen years, but the number sprout- 
ing after twenty years was small. — Popular Science 
Monthly. 


THE smallest coin now current in Europe, and the 
one having the least value, is the Greek lepton. The 
lepton is, according to the decimal monetary system, 
current in all countries belonging to the Latin union. 
Some idea of this valueless little disc of copper, may 
be gathered from the fact that the lepton is the one- 
hundredth part of adrachma. The Greek drachma 
usually passes for the same value that a franc piece 
does, that is, it is about equal to 20 cents of our 
money. 

THE sun is so vast, that if it were a hollow ball, 
the moon could revolve in the orbit which it now 
follows and still be entirely enclosed within the sun’s 
interior. For every acre on the surface of our globe, 
there are more than 10,000 acres on the surface of 
the great luminary. 


An American geography printed in 1812 contains 
this interesting information: “California is a wild 
and almost unknown land, covered throughout the 
year by dense fogs, as damp as they are unhealthful. 
On the northern shores live anthropophagi and in the 
interior are active volcanoes and vast plains of shift- 
ing snow, which sometimes shoot up.columns to in- 
conceivable heights.” The book adds that some of 
these statements would seem incredible were they 
not so well authenticated by trustworthy travellers. 


THE following statistics, recently published by the 
United States Government, are interesting: In 1870 
American actresses numbered 692; there are now 
3,883. Female architects have grown from I to 50; 
painters and sculptors from 412 to 16,000; , literary 
and scientific writers from 109 to 3,161 ; pastors, from 
67 to 1,522; dentists, from 34 to 417; engineers, 
from 67 to 201; journalists, from 35 to 472; legal 
profession, from 5 to 471 ; musicians, from 5,763 to 
47,309; Officers, from 527 to 6,882; doctors and 
surgeons, from 527 to 6,882; directors of theatres, 
from 1ooto 943 ; accountants, from nothing to 43,071 ; 
copyists and secretaries, from 8,016 to 96,824, and 
stenographers and typists, from 7 to 50,633. These 
figures apply exclusively to women. 


“ ONE of the most famous cases on record of in- 
sects boring through books is that reported by M. 
Peignot, in which he states that twénty-seven folio 
volumes were pierced through in so straight a line 
that a cord might be passed through them and all 
the volumes raised by means of it. Different writers 





give the credit of this feat to different members of 
this group [the Pinus group] so that the most that 
can be said is that it was the work of some member 
of the Ptinidae.” 


SPRINGFIELD, Mass., Manchester, N. H., and 
Utica, N. Y., have each about sixty thousand inhabi- 
tants. Utica is under the Raines law, Springfield 
under the high-license system of Massachusetts, and 
Manchester under nominal prohibition. The New 
Hampshire city has no legal saloons, while Spring- 
field has forty-seven, and Utica two hundred and 
fifty-two. But Manchester has had 1,456 arrests for 
drunkenness during the past year, while Springfield 
had 1,431. Still more remarkable is the record of 
only 765 arrests in Utica, or only about half as many 
as in Springfield, although there are more than five 
times as many saloons. Almost as anomalous is the 
showing of only 383 arrests in Dayton, Ohio, with 
400 saloons and 85,000 people, while Hartford, 
Conn., with 77,000 people and but 219 saloons, re- 
ported 2,460. There is no possible way of reconcil- 
ing such extraordinary differences, except upon the 
theory that the police in some cities enforce the laws 
much more strictly than those of others, and run in 
drunks when men in the same condition elsewhere 
would be passed by. 


QUININE is derived from an Indian name — kina- 
kina, meaning the best bark ofall. Cinchona, the tech- 
nical name of the tree from which the bark is derived, 
is named after the Countess d’El Cinchon, wife of 
the viceroy of Lima, who was cured from an attack 
of periodical fever by the use of this drug and in- 
troduced it into Europe in 1584, but the remedy did 
not become popular until 1676, when it was given to 
Louis XIV by an English doctor named Talbot. 
According to others it was introduced by Jesuits 
and for that reason it is sometimes called Jesuits’ 
bark. As much of the bark was brought from Peru, 
that also has given it the name of Peruvian bark. 


A cuRIOouS educational institution, a school for 
publishers, has been established in Paris. There is 
to be a three years’ course, with a great variety of 
branches; but Sir Walter Besant will notice with 
regret that there is no chair of Ethics. 





LITERARY NOTES. 


SCRIBNER’S MAGAZINE for January, which begins 
the new year and volume, also marks the opening of 
two of its important serial features for 1900. J. M. 
Barrie’s great novel, “Tommy and Grizel,” upon 
which he has been at work for four years begins in 
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this number ; 
monograph on “ Oliver Cromwell,” which is to be a 
feature of the magazine for six months. An article 
of great significance at the present time is Frederick 
Palmer's view of “White Man and Brown Man in 
the Philippines.”” There are short stories by Howard 


and Theodore Roosevelt begins his 


Pyle and Robert Shackleton, whose story is of politi- | 


cal life on the East Side in New York, and Eliot 
Gregory describes the curious saloons (cabarets) 
frequented by groups. of modern French poets. 


Tue “New Lippincott” for January, 1900, be- 
gins the year with a complete novel, full of fresh 
sensations and amusing episodes, called «* The Bread 
Line,” by Albert Bigelow Paine, A_ significant 
series of stories on Mormon life, by Mrs. J. K. 
Hudson, begins in this number with “The Third 
Wife.” The short fiction consists of three extraor- 
dinary stories: “Behind the Lines,” by Archibald 
Willingham Butt: “ The Story of a Sky-Scraper,” 
by Percie W. Hart, and a charming fairy tale for 
Christmas, by Evelyn Sharp, entitled « In the Prince’s 
Mrs. Crowninshield describes the prog- 
ress of the great Paris Exposition, under the title of 
“The Paris Fair in Outline.” “An English Music 
Festival,” by Thomas Whitney Surette, should ap- 
peal to a wide circle of hearers. Dr. Theodore F. 
Wolfe, in “ A Bookish Corner of New Jersey,” talks 
about such interesting people as the Gilders, Dr. C. 
C. Abbott, “Clementine,” the poetess, Thomas Dunn 
English, and others. 


Shoes.” 


THERE is a new short story by Selma Lagerlof in 
THE LivinG AGe for January 13. It is called + Our 
Lord and Saint Peter.” 


THE January number of the CENTURY has a 
Happy New Year cover, designed by Will Bradley 
and printed in colors. Among the contributors 
are the Right Hon. John Morley, Dr. S. Weir 
Mitchell, Rudyard Kipling, Gov. Theodore Roose- 
velt, Booker T. Washington, Ernest Seton Thomp- 
son, Stephen Phillips, and Capt. Joshua Slocum, and 
the artists represented are Mr. Thompson, Frederic 
Remington, Joseph Pennell, Edmund Sullivan, Vari- 
an, Potthast, and Mary Hallock Foote, to say noth- 
ing of the reproductions of paintings by Sir Thomas 
Lawrence, Van Dyck, and Cooper. A humorous 
incident of Capt. Slocum’s “ single-handed ” circum- 
navigation of the globe, was President Kriiger’s flat 
denial of the navigator’s statement that he was 
sailing ‘*around” the world. John M. Oskison’s 
cowboy tale, “Only the Master shall Praise,” is re- 
markable not merely as the product of a young man 








| 
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| 


in whose veins flow a liberal admixture of Indian 
blood. The first instalment appears of Mrs. Foote’s 
“A Touch of Sun.’’ A short story by Will N. Har- 
ben is called « A Filial Impulse.” 


THE future of Cuba and Porto Rico, the Philip- 
pine question, financial legislation in the new Con- 
gress, Secretary Root’s report, the British reverses 
in South Africa, and the recent progress of American 
municipalities, are some of the topics editorially 
treated in the January REVIEW OF REvIEwS. The 
subject of the character sketch is Secretary John 
Hay. who by reason of the death of Vice-President 
Hobart becomes the successor apparent to the Presi- 
dency. 


THE opening chapters of the “ Autobiography of 
W.J. Stillman,” which begin the January ATLANTIC, 
form an exceptionally interesting and frank state- 
ment of his boyhood. Zitkala-Sa writes her « Im- 
pressions of an Indian Childhood ;” William DeWitt 
Hyde discusses “ Reform in Theological Education ;” 
and John J. Chapman voices his creed of political re- 
form in a combination of paradox and satire entitled 
“ Between Elections.” «The Future of the Chinese 
People” is ably treated by D. Z. Sheffield. R. 
Brimley Johnson contributes an interesting review of 
* England in 1899,” from the point of view of a man 
of letters ; and there are short stories by Jack London 
and Margaret L. Knapp. 


WHAT SHALL WE READ? 


A little volume entitled Christian Science’ is made 
up of a series of papers, most of which have already ap- 
peared in the orth American Review and the Medi- 
cal Record. Four of them deal with the exposition 
of Mrs. Eddy’s teachings, her own account of herself, 
and the status of her cult before the law. Another 
treats of the educational effect and policy of medical 
legislation, and the last shows how, by enforcement 
of medical laws not consonant with public opinion, 
the apothecary in England became a general practi- 
tioner of medicine. The author finds the best proot 
that the articles originally published in the North 
American Review are fair expositions of Mrs. Eddy’s 
life and teachings in the fact that their accuracy has 
not been denied. The subject is one which is at 
present exciting almost universal interest ; and while 
Mr. Purrington hits some telling blows, he makes 

1 CHRISTIAN SCIENCE. An Exposition of Mrs. Eddy’s 
Wonderful Discovery, including its Legal Aspects. A Plea 


for Children and other Helpless Sick. By William A. Pur- 
rington. E.B. Treat & Co., New York, 1900. Cloth, $1.00. 
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no willful misstatements, but evinces throughout an 
honest desire to be perfectly fair. The book is one 
which will give much food for reflection to those who 
have any tendency towards the beliefs of Christian 
Science, and will be read with interest by all, ex- 
cept, perhaps, the followers of Mrs. Eddy. 


Brook Farm, its Members, Scholars, and Visitors, 
by Lindsay Swift, is the title of the coming volume 
in the “ National Studies in American Letters,” which 
are edited by Professor George E. Woodberry, of 
Columbia University, and published by The Macmil- 
lan Company. This book is a history of the experi- 
ment in social reform known as Brook Farm, with a 
biographical and critical account of the distinguished 
persons associated with it,— Dana, Curtis, Ripley, 
Alcott, Channing, Dwight, Margaret Fuller, Haw- 
thorne, Hecker, Bronson, and also of many of the 
lesser known members and visitors. The subject is 
one of lasting interest, since it not only involves the 
lives and works of such eminent American names, 
but throws so clear and illuminating a light on the 
conditions of that intellectual and social ferment in 
New England which attended its literary period. 


Mr. Stephen Bonsal, lately war correspondent to 
the New York Herald, has written a book which The 
Macmillan Company have just published under the 
title of Zhe Golden Horse-shoe. It is the story of 
recent American expansion told with unconscious 
force and lucidity throughout a series of letters ex- 
changed by two young officers of the army from 
their respective posts in the Philippines and in 
Puerto Rico. In editing this correspondence of two 
inconspicuous actors in recent events, Mr. Bonsal 
has rendered a public service. The frankness which 
was possible in a private letter adds to the histori- 
cal value the additional charm of personal narration, 
untrammeled by reservations. 


A delightful series of essays on leading English 
litterateurs will be found in Frederic Harrison’s new 
work, Zennyson, Ruskin, Mill, and other Literary 
Estimates.' Some of these studies have already 
appeared in print, but most of them are now pre- 
sented to the public for the first time. In addition 
to the names appearing in the title, there are papers 
on Matthew Arnold, John Addington Symonds, Lamb, 
Keats, Gibbon, Froude, and Freeman. 


A new history of France has just been published 
by The Macmillan Company. The author, Mr. 
Thomas E. Watson, gives an interesting and clear 
narrative of the development of the French nation, 


1 TENNYSON, RUSKIN, MILL, AND OTHER LITERARY 
EsTIMATES. By Frederic Harrison. 


New York, 1900. Cloth, $2.00. 





The Macmillan Co., | 
' Brown & Co., Boston, 1899. Cloth, $1.25. 


and his Story of France’ will deservedly take a high 
place in historical literature. To note the varying 
forms of government; to trace the ancient origin of 
laws and customs; to mark the encroachments of 
absolutism upon popular rights ;_ to describe the long- 
continued struggle of the many to throw off the yoke 
of the few; to emphasize the corrupting influence of 
the union between Church and State; to illustrate 
once more the blighting effects of superstition, ig- 
norance, blind obedience, unjust laws, confiscation 
under the disguise of unequal taxes; and the syste- 
matic plunder, year by year, of the weaker classes by 
the stronger,—have been the motives which led the 
author to undertake the enormous labor involved in 
this work. We commend the book to our readers as 
one of the most satisfactory histories published for a 
long time. 


Nothing so healthfully stimulates the study of his- 
tory as a visit to the scenes made memorable by the 
lives of great men or the march of great events. 
Boston is particularly favored in having at its very 
doors many places of the greatest historical interest, 
and Mr. Drake in his Historic Mansions and High- 
ways around Boston® takes the reader over ground 
which was the scene of stirring events in our country’s 
history, and so graphically describes the places and 
the events connected with them that one feels at once 
an inspiration and desire to visit and stand on the 
very spot where our national life began. The book 
abounds in legend and anecdote, and is fully and 
beautifully illustrated. 


The struggle between the French and Spanish for 
the possession of Florida affords a romantic set of 
incidents for the pen of a story-writer, and in Zhe 
Sword of Fustice,3 just issued by Messrs. Little, Brown 
& Co., the author has improved the opportunities 
offered to the utmost. The historical portion of the 
story deals with the events treated of in Parkman's 
“Pioneers of France in the New World,” from the 
destruction of the Huguenots by Menendez at Fort 
Caroline, Florida, to their avenging by Dominique de 
Gourges. The tale of Pierre Debré, who escaped 
from the massacre of Fort Caroline and who, having 
been adopted as the son of the Indian chief, Satouri- 
ona, lived as an Indian, and of his love for Eugénie 
Brissot, another Huguenot, taken captive by the 


1 THE Story OF FRANCE, from the Earliest Times to 
the Consulate of Napoleon Bonaparte. By Thomas E Watson. 
The Macmillan Co., New York, 1899. 2 vols., cloth, $5.00. 


2 HistTorRIC MANSIONS AND HIGHWAYS AROUND BosTon. 
By Samuel Adams Drake. With illustrations. Little, Brown 


& Co., Boston, 1899. - Cloth. 
Little, 


8 THe Sworp oF Justice. By Sheppard Stevens. 
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Spaniards, is told by the author with great power and 
effectiveness. Altogether this story is the best bit of 
historical fiction we have read for a long time, and it 
deserves a hearty welcome at the hands of the read- 
ing public. 


NEW BOOKS FOR LAWYERS. 


THE YEARLY SUPREME CourT PRACTICE, 1900, be- 
ing the Judicature Acts and Rules 1873 to 1899, 
and other statutes, and orders relating to the 
practice of the Supreme Court, with the appel- 
late practice of the House of Lords, with practi- 
cal notes. By M. Muir Mackenzik, B.A; S.G. 


Lusuincton, M.A., B.C.L; and JOHN CHARLES | 


Butterworth & Co., London, England, 
Cloth. Twenty shillings, ez. 


Fox. 
1900. 


In this volume the authors present in a concise | 


form the whole of the Practice of the Supreme 
Court, except some such special branches as Probate, 
Divorce, Lunacy, Bankruptcy, etc. The notes are 
very full and exhaustive and the work has in every 
respect been brought up to date. To English law- 
yers this work must be of great value, and asa book 
of reference it should find a place in all our Amer- 
ican Law Libraries. 


NOTES ON THE UNITED STATES Reports. Books 
III and IV. By Water Ma.ins Rose of the 
San Francisco bar. Bancroft & Whitney Co., 
San Francisco, 1899. Law Sheep. $6.50. 
The third volume of this excellent series (which 

we noticed at length in our November, 1899, number.) 
covers the cases in 3-13 Peters, and the fourth, 
the cases in 14-16 Peters and 1-10 Howard. The 
notes and citations are numerous and exhaustive, and 
the volumes as a whole confirm us in the opinion we 
expressed that the publication is destined to attain the 
greatest success of any legal work of recent years. 


THe Law oF Jurispiction, including impeach- 
ment of judgments, liability for judicial acts, 
and special remedies, as follows: Divorce ; 
Contempt, Habeas Corpus; Certiorari; Pro- 
hibition; Quo Warranto; Mandamus. By 
W. F. Baltey, late circuit judge of Wisconsin. 
T. H. Flood & Co., Chicago, 1899. Two vols. 
Law sheep. $12.00. 

We cannot describe the scope of this work better 
than by quoting from the author’s preface: ‘It is 
essentially a work on jurisdiction. I have taken that 
subject as the trunk of the tree, so to speak, and 
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those remedies which are framed with special refer- 
ence to jurisdiction as branches, and treated them 
all in connection as one continuous whole. How 
and in what manner jurisdictional defects may be 
met is part of the general subject. In fact, in no 
other manner can the subject of jurisdiction be 
treated without much of unnecessary repetition. 
In this way much that is valuable is preserved, by 
reason of uninterrupted connection. It enables the 
whole subject to be placed in comparatively limited 
space, thus avoiding the expense of numerous works, 
each treating separately the distinctive branches of 
jurisdiction, and each necessarily containing a repe- 
tition of the general doctrine and the special rules 
and exceptions which apply to it.” 

It will be seen from the foregoing that these two 
volumes cover a wide field, but that field is thoroughly 
A careful examination of 
the treatise discloses most careful and conscientious 
work on the author’s part. We welcome these vol- 


| umes as a valuable addition to our legal text-books, 


and bespeak a cordial reception for them at the 
hands of the profession. 


AMERICAN STATE REPORTS, VOL. 69, containing 
the cases of general value and authority de- 
cided in the courts of last resort of the several 
States and Territories. Selected, reported 
and annotated by A. C. FREEMAN. Bancroft- 
Whitney Co., San Francisco, 1899. Law sheep. 
$4.00. 

We can add nothing to the many words of praise 
which we have heretofore expressed for this series 
of reports. There is no falling off in the excellent 
judgment displayed by Mr. Freeman in his selection 
of cases, and his notes and annotations are as ex- 
haustive and valuable as ever. 


THE Law or Animals. A treatise on property 
in animals, wild and domestic, and the rights 
and responsibilities arising therefrom. By 
Joun H. INGHAM, of the Philadelphia Bar. 
T. & J. W. Johnson, Philadelphia, 1900. Law 
sheep. $6.00. 


It is somewhat strange that the subject exploited 
in this volume has hitherto been almost wholly dis- 
regarded by our legal writers, but up to this time no 
effort has been made to work the scattered elements 
of the law of animals into an organic structure. Mr. 
Ingham has prepared not only a very valuable, but 
also an exceedingly interesting treatise upon the sub- 
ject. Every phase of the law is fully and exhaus- 
tively covered, and the work is one which all lawyers 
will find of great assistance in their practice. 
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